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SECTION 1. 


General Introduction: 

It is provided by (Section 63 of the Government of India Act that, subject 
to tho provisions of that Act, the Indian Legislature shall consist of the Governor- 
Gweral and two Chambers, namely, the Council of State and the Legislative 
Assembly. 

The Council of State, by Section 63 A, is to consist of not more than sixty 
members, nominated or elected, in accordance with the rules made under the Act. 
of whom not more than twenty are to be official members. 

The Legislative Assembly, by Section 63 B, is to consist of members nomin- 
ated or elected according to rules made under the Act. The total number of 
members is to be one hundred and forty, of whom forty will be non-oleoted, twenty 
six of these forty being official. But power is given for the promulgation of rules for 
increasing the number of members of the Legislative Assembly, which riih^s may 
vary the proportion which the classes of members bear one to another, so, 
however, that at least live-seveiiths of the members of the Legislative Assembly 
shall bo elected members and at least one-third of tlie other members shall be 
non -official members. 

Section 64 of the Act empowers rules to be made as to {a) the term of office 
of nominated members of the Council of State and the Legislative Assembly and 
the manner of filling casual vacancies occurring by reason of absence of mt'inbers 
from India ; inability to attend to duty, death, acceptance of office, or rosigna* 
tion duly accepted, or otherwise ; or (/>) the conditions under whidi and tlic 
manner in which persons may be nominated as members of the Council of State 
or the Legislative Council ; and (c) the qualification of electors, the constitution 
of constituencies and the method of election for the Council of State and the Legis- 
lative Assembly (including the number of members to be elected by communal 
and other electorates) and any matters incidental or ancillary thereto ; and (d) 
the qualifications for being and for being nominated or elected as members of the 
Council of State or the Legislative Assembly ; and (c) the final decision of doubts 
and disputes as to the validity of an election; and (/) the manner in which the rules 
are to be carried into effect. 

It is also provided by clause 2 of the section that subject to any rules, an^' 
person who is a ruler or subject of any State in India may be nominated as a 
member of the Council of State or the Legislative Assembly. 

Section 72 -A provides for a Legislative Council in every Governor's Province, 
which is to consist of the members of the Executive Council and of the members 
nominated or elected as provided by the Act. The number of members of the 
€k>vemors’ Legislative Councils are to be in accordance with the table set out in 
Schedule I to the Act. And of the members of each Council, not more than 20 
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cent, are to be official members and at least 70 per cent, are to be dectod 
members. 

The table set out in Schedule I gives the numbers of members of the Gover- 
nors’ Legislative Councils as follows; Madras 118, Bombay 111, Bengal 125 
United Plrovinoes 118, Punjab 83, Bihar and Orissa, 98, Central Provinces 70 
Assam 53. 

Buies may, however, be made, to provide for increasing the number of mem- 
bers of any Counoil, subject to the maintenance of the above proportions. Rules 
may also be made, subject to the same condition, to provide for the term of office 
of nominated members of Governors’ Legislative Councils and the manner of 
filling casual vacancies occurring by reason of absence of members from India, 
inability to attend to duty, death, acceptance of office, resignation duly accepted 
or otherwise and the conditions under which and manner in which persons may 
be nominated as members of Governors’ Logislative Councils, and the qualification 
of eleotors, the constitution of constituencies, and the method of election for 
Governors’ Legislative Councils, including the number of members to be elected 
by communal and other electorates and any matters incidental or ancillary there- 
to, and the qualifications for being and for being nominated or elected a member 
of any such council, and the final decision of doubts or disputes as to the validity 
of any election, and the manner in which the rules are to be carried into effect. 

Section 72.B provides that every Governor's Legislative Council shall continue 
for three years from its first meeting, but it may be dissolved sooner by the 
Gk)vemor, who may also extend the period for a period not exceeding one year if 
in special circumstances he thinks fit to do so. 

Section 73 deals with the Councils of Lieutenant -Gfovemors and its provisions 
are similar in effect to those relating to Governors’ Legislative Councils. The 
number of members nominated or elected and other matters are to be governed by 
similar rules, but the numbers nominated or elected are not to exceed one hundred 
and at least one-third of the persons nominated or elected must be non-officials, and 
under section 77 (2) the provisions of the Act relating to Legislative Councils of 
Lieutenant-Governors may be extended to any province for the time being under 
a Chief -Commissioner. 

Section 80-B provides that an official shall not bo qualified for election as a 
member of a local legislative council, and if any non-official member whether 
elected or nominated accepts any office in the service of the Crown in India, his 
seat shall become vacant. But for the purposes of this provision a minister is not to 
be deemed to accept office on appointment as minister. 

Referring to the Electoral Rules Sir Courtenay Ubert, in his three recently 
published Lectures on the New Constitution of India, writes as follows : Those 
interested in constitutional experiments could with great advantage study the code 
of electoral rules under the Act of 1919, and might bo advised to begin their study 
by taking some part of British India with which they happen to be acquainted 
and seeing how the rules are applied there. For instance, a student might begin 
with the Bengal Rules and the Schedules attached to them and discover which is 
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meant by general constituencies and by special constituencies such as the land* 
holder’s constituency or the commerce and industry constituency. He will 
find that, while an elector who has the qualification of a vote in special constituen- 
cies may exercise the vote for as many constituencies of that class as he is 
qualified for, he can only vote in one “ general constituency ” and even in that 
constituency his vote must be given by him, not as a citizen, but in some special 
capacity, such a.s that of non-Mohammedan, Mohammedan, European or Anglo 
Indian. 

Lord Heston, in his second lecture in the same volume, refers thus to the 
electorate created under the new constitution : In effect the number of voters 
admitted to the provincial franchise is approximately 5} millions or 2^ per cent, 
of the population of the 8 provinces. (His figures are based on the census of 1011.) 
Even this is the expression of a very low qualification. In one province which wo 
may take as typical, every person whose income is £ 13-6-8, or whose house rent 
is £2-8-0 or who cultivates land at a rental of £3-6-8, or who owns land which 
pays revenue of half that amount, is eligible as a voter ; and so is every retired 
officer, N. C. 0. or soldier of the regular forces. 

And referring to the provincial legislature he says : — I can best describe it 
by taking one exemplar province. It has a council of 121 members. Of these, 60 
are elected by Hindus, 29 by Moslems, 1 by Europeans, 6 by landholders, 3 by 
Chambers of Commerce and 1 by a University, or 100 members in all. The other 
21 members consist of 2 Executive Councillors and 19 persons who may be officials, 
one a representative of the domiciled Anglo-Indian community, one of the Indian 
Christians, and one of what is known as the depressed classes, the humble, useful 
folk who are outside the pale of the Hindu caste system. In some provinces there 
are other ‘ fancy * constituencies, nominated representatives of labour, of aboriginal 
races, and so on. 

Referring to the Legislative Assembly, or, as ho terms it, the Lower House 
he says : — It consists of 144 members : 104 elected, 26 officials and 14 non-officials 
nominated by the Viceroy. Of the elected members, 47 represent Hindus, 28^ 
Moslems, 8 Europeans, 2 Sikhs, 6 the land-holding classes and 2 Indian Commerce;: 
while there are 4 members for Burma, 1 for Berar, 1 for Delhi, and 6 ‘ fancy con- 
stituencies ’. The franchise is higher than for the provincial legislatures. In 
the province which I formerly used as an exemplar, the qualifications are an in- 
come of £66-13-4 or a house-rent of £12, or the holding of land which is rented 
or taxed at £10 a year. 

Referring to the Council of State, or as ho terms it, the “ Upper House 
he says : — It is 60 strong, with 34 elected members and not more than 20 officials, 
the remainder being private persons nominated by the Viceroy. The constituencies 
are on somewhat similar racial and territorial lines to those in the Lower House, 
but the franchises are quite different. In the first place the property qualifications 
are high, an income of £666 or the payment of half that sum in land revenue is 
required in the province 1 have cited before, and still higher figures obtain in some 
of the others. In the second place, certain personal qualifications are accepted^ 
learning, as proved by fellowship of a University or membership of its Senate; 
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oxperieuoe in public affairs acquired in a Legislature or as chairman or vice-chair- 
man of a Municipal or District Board ; or commercial ability, as shown by having 
been president of a Chamber of Commerce or of a Co-operative Central Society. 
The purpose was to secure an electorate with a senatorial mind and councillors 
with the qualities of the Elder Statesmen. 

On 14th September 1920 Act XXXIX of 1920, received the assent of the 
Governor General, entitled The Indian Elections Offences and Inquiries Act, 1920. 
Part I comprises a series of amendments to The Indian Penal Code and Code of 
Criminal Procedure which provide for the punishment of malpractices in con- 
nection with elections and for the conduct of inquiries in regard to disputed 
elections to legislative bodies constituted under the Government of India Act. 
The provisions of the Act are more fully dealt with in the Section relating to 
election petitions. 

For the purposes of Part I of the Act the word “ Election ” denotes an elec- 
tion for the purpose of selecting members of any legislative, municipal or other 
public authority of whatever character, the method of selection to w'hich is by 
or under, any law prescribed as by election. 

The word “ Candidate ” means a person who has been nominated as a can- 
didate and includes a person who holds himself out as a prospective candidate if 
subsequently nominated. 

Part I of the Act deals with the offences of bribery, undue influence at elec- 
tions and personation at elections. These are defined and made punishable. 
“ Treating ” is (in effect) defined as a foim of bribery by giving food, drink, enter- 
tainment or provision, but the punishment for it is limited to fine. 

It is also made an offence to publish false statements in relation to the per- 
sonal character or conduct of candidates which are known or believed to be fal^e 
or are not believed to bo true with intent to affect the result of an election. 

Another offence is to incur or authorize expenses for public meetings, adver- 
tisements, circulars or publications or in any other way without the general or 
special authority in writing of a candidate. 

Persons who are required by law or any rule having the force of law to keep 
accounts of expenses incurred at or in connection with an election and fail to keep 
such accounts are also penalized. Part II of the Act deals with election enquiries 
and other matters and is dealt with hereafter in the »Section relating to Election 
Petitions. 

Persons convicted of bribery or undue influence or who have been disqual- 
ified from exercising any electoral right for a period of not loss than 5 years 
for malpractices in connection with an election, are disqualified for 5 years from the 
date of the conviction or disqualification from accepting judicial office, or being 
dected to any office of any local authority when the appointment is by election or 
holding or exercising any such office to which no salary is attached, or acting as 
a member of any local authority, or as a trustee of a public trust. But 
powers are given for the exemption of a person from such disqualifications. The 



GENERAL INTRODUCTION. 


6 


last provision in Part II is that which penalizes officers, clerks, agents or others 
performing duties in connection with elections if they fail to maintain tho 
secrecy of the voting. 

Electoral Rules have in due course been promulgated under the Act. 

The principal Electoral Rules were issued from the Reforms Office under date 
27th July 1920, as No. 767-P and were published in The Gazette of India Extra* 
ordinary, dated 29th July 1920. 

Considerable and important amendments were nuido to tho Electoral Rules 
by a further or supplementary series of Rules, dated 5th Juno 1923, No. F 
213-23 and published in The Gazette of India Extraordinary, dated 9th Juno 1923, 
and tho Rules so amended were published in July 1923. 

These rules may be said to present in a codified foim the gist and general 
effect of the English Statute and common law relating to Elections. 

A separate series of rules relates to each elected body, but on material points 
governing elections they are similar, and are divided into 8 parts and 6 Schedules. 

'J''hese general rules aro intended to be supplemented by local Regulations 
which either are in force or may be made in each province. These aro to govern 
tho form and manner of making nominations, and their semtiny ; the appointment 
of Returning Officers and their powers and duties ; the division of general consti- 
tuencies into polling areas and tho appointment of polling stations and officers to 
preside at them and their duties, the checking of voters by reference to the Elec- 
toral Roll, the manner in which votes aro to bo given, the procedure to be followed 
in respect of tender of votes by persons representing themselves to be electors 
after other Iversons have voted in their names, the scrutiny of votes, the safe cus- 
tody of ballot papers and other election papers and the conduct of elections gene- 
rally. 

These local regulations may be modified and adapted by the Governor-General 
in Council and proportional representation may be provided for by resolution, and 
single member constituencies may bo grouped together so as to make new plural 
member constituencies. 

The Electoral Rules comprise separate s(its of 48 lules each which relate 
severally to The Council of State, The Legislative Assembly and tho Legislative 
Councils of Madras, Bombay, Bengal, United Ih-ovinces, Punjab, Bihar and 
Orissa, Central Provinces and Assam. 

A separate set of rules relating to Berar also dated 27th July 1920 and num- 
bered as No. 2217-I-D was also published in tho Gazette of India Extraordinary, 
dated 29th July 1920, and these resemble the principal Electoral Rules in all 
material particulars excepting those which relate exclusively to the locality. 

The principal points of difference between the several sets of rules are those 
relating to the composition of the Council of State and Assembly and Governors 
Councils contained in Part 1 of each set ; those relating to the qualifications of 
Elected Members, oontained in clause 6 of Part II of each set ; the lists of consti- 
tuencies contained in Schedule I of each set ; and the qualifications of electors in 
the several provinces, contained in Shedule II of each set. 
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The Rules and Schedules dealing with these matters must necessarily be ap- 
propriate to each locality. 

It is not intended to here reproduce the rules and local regulations in exlenso 
because they are easily obtainable in each province. 

The rules will, however, be summarised and analysed and references will be 
made to the Regulations issued in Bombay and Madras as typical of the matters 
which are intended to be governed by such regulations. 

The Electoral Rules. 

R« Is- is general. 

R. 2. This rule contains definitions as follows : — 

(а) • “ The Act ” means the Government of India Act. 

(б) “ Commissioners ” means the Commissioners ap- 

pointed for the purpose of holding an election 
inquiry under these Rules. 

(c) . “ Corrupt Practice ” means any act deemed to be 

a corrupt practice under the provisions of 
Schedule V. 

(d) “ Election agent ” means the person appointed 

under these Rules by a candidate as his agent for 
an election. 

(e) “ Gazette ” means the Gazette of India, and 

(/) “ Schedule ” means a Schedule to these Rules. 



SECTION 2. 


The Elected Bodies. 

Rules 3 & 4. This stibject is dealt with in Part I and Schedule I of the rules 
for each elected body. The Parts and Schedules naturally differ so as to be ap- 
propriate to each body. The Part I in each set of Rules specifies the number of 
members which each body is to be composed of and refers to the Schedule I in each 
set of Rulas as specifying the various constituencies and the number of members to 
be elected by each constituency. These can be summarized as follows : — 

The Council of State. 

This is to consist of 33 elected members and 27 members 
nominated by the Grovernor-General of whom not more than 20 
may be officials and one is to be a person nominated as the 
result of an election held in Bemr. The elected members are 
to be elected by the constituencies specified in Schedule I 
relating to the Comrcil of State, subject to the provisions of that 
Schedule in regard to constituencies entitled to elect in rota- 
tion. 

The term '‘official ’* as used in the Electoral Rules has been defined, in effect, 
by Rules made under the Government of India Act for the definition of “ non- 
officials ”, by which certain persons are not to be treated as “ officials ” for the 
purposes of that Act. Rule 2 is as follows : — The holder of any office in the 
Civil or Military service of the Crown which does not involve both of the follow- 
ing incidents, namely, that the incumbent (a) is a whole-time servant of the 
Government and (h) is remunerated either by salary or fees, shall not be treated 
as an “ official ” for any of the purposes of the Government of India Act. 

And any question that may arise will be finally decided by the Governor- 
General in Council. 

The constituencies specified in Schedffie I can be summar- 
ized as follows, the number of members being shown after the 
name of each Province : — ^Madras 5 ; Bombay 6 ; Bengal 6 ; 
United Provinces 6 ; Punjab 2 ; Bihar and Orissa 3 ; Central 
Provinces 1 ; Burma 2 ; and in rotation : — Punjab and Behar 
2 ; Ajmer-Merwara ; Assam 1 ; Total 34. But the Governor- 
General may divide into 2 or more constituencies any 
of the plural member constituencies and may distribute the 
seats among the new constituencies so created. 
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The Legislative Assenibly. 

This is to consist of 103 elected members and 41 members 
nominated by the Govemot-General of whom 26 are to be 
officials and one is to be a person nominated as the result of 
an election held in Berar. 

The elected members are to be elected by the constitu- 
encies specified in Schedule I relating to the Legislative Assem- 
bly and subject to the same provisions as to rotation. 

The constituencies specified in Schedule I can be summar- 
ized as follows, the number of members being shown after the 
name of each Province : — ^Madras 16 ; Bombay 12 ; Bengal 16 ; 
United Provinces 16; Punjab 12 ; Behar and Orissa 12 ; Central 
Provinces 5 ; Assam 4 ; Burma 4 ; Delhi I ; Ajmer- Merwara 
and in rotation, Bombay 4 ; Bengal 1. Total 104. The same 
power to divide constituencies is given. 

Madras Tjegislative Council. 

This is to consist of the members of the Executive Council, 
ex-officio, 98 elected members, and such members nominated 
by the Governor as, with the addition of the Members of the 
Executive Council, shall amount to 29 ; the members nominated 
comprising not more than 19 officials and not less than 6 non- 
officials, representing special classes : namely ; — 5 to represent 
Paraiyans, Pallans, Valluvans, Malas, Madigas, Chakkiliyans, 
Tottiyans, Cheruman and Holeyas ; and 1 to represent the 
inhabitants of backward tracts. The Governor may at his 
discretion make regulations providing for the selection of these 
members by the commumties concerned. 

The elected members are to be elected by the constituencies 
specified in Schedule I relating to the Madras Legislative 
Council, and the local government has the same power to 
divide constituencies. 

Bombay Legislative Council. 

This is to consist of the members of the Executive Council. 
ex-offiicio ; 86 elected members and such number of members 
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nominated by the Grovernor as, with the addition of the mem- 
bers of the Executive Council, shall amount to 25. Of the 
official members so nominated not more than 16 may be 
officials and 6 shall be non-official persons nominated to re- 
present respectively the following classes : — 

(1) the Anglo-Indian community, 

(2) the Indian Christian community, 

(3) the labouring classes, 

(4) classes which in the opinion of the Governor are 

depressed classes, and 

(5) the cotton trade. 

The elected members are to be elected by the constituen- 
cies specified in Schedule 1 relating to the Bombay Legislative 
Council and the local government has the same power to divide 
constituencies. 

The Bengal Ijegislalive Council. 

This is to consist of the members of the Executive Comicil 
ex-qffioio ; 113 elected members ; and such number of members 
nominated by the Governor as, with the addition of the mem- 
bers of the Executive Council, shall amount to 26. Of the mem- 
bers so nominated not more than 18 may be officials and not less 
than 6 shall be non-officials ; and 2 are to be persons nominated 
to represent respectively the following classes or interests 
namely: — (1) the Indian Christian community, and (2) classes 
which in the opinion of the Governor are depressed classes, and 
2 are to be persons nominated to represent the labouring classes. 

The elected members are to be elected by the constitu- 
encies specified in Schedule I relating to the Bengal Legisla- 
tive Council and the local government has the same power to 
divide constituencies. 

United Provinces Legislative Council. 

This is to consist of the members of the Executive Council 
ex-officio ; 100 elected members ; and such number of members 
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nominated by the Governor as, with the addition of the members 
of the Executive Council, shall amount to 23 ; of the members 
nominated not more than 16 may be officials and 3 are to be 
persons nominated to represent respectively the folio vdng 
classes of interests : — (l)the Anglo-Indian community, (2) the 
Indian Christian community, (3) the classes which in the 
opinion of the Governor are depressed classes. 

The elected members are to be elected by the constituencies 
specified in Schedule I relating to the United Provinces Legis- 
lative Council and the local government has the same power to 
divide constituencies. 

The Punjab Legislative Council. 

This is to consist of the members of the Executive Council 
ex-officio; 71 elected members; and such number of members 
nominated by the Governor as, with the addition of the members 
of the Executive Council, shall amount to 22 ; of the members 
nominated not more than 14 may be officials, and 4 are to be 
persons nominated to represent the following classes, according 
to the following distribution ; — (1) The European and Anglo- 
Indian communities 2 ; (2) the Indian Christian community 1 ; 
(3) the Punjabi officers and oldiers His of Majesty’s Indian 
Forces 1. 

The elected members are to be elected by the constitu- 
encies specified in Schedule I relating to the United Provinces 
Legislative Council. 

Bihar and Orissa Legislative Council. 

This is to consist of the members of the Executive Council 
ex-offieio ; 76 elected members ; and such number of members 
nominated by the Governor as, with the addition of the mjem- 
bers of the Executive Council, shall amount to 27 ; of the mem- 
bers nominated not more than 18 may be officials and 9 are to 
be persons nominated to represent the classes or interests 
according to the following distribution: — (1) Aborigines 2 ; (2) 
Classes which are in the opinion of the Governor depressed 



THE ELECTED BODIES. 


Xi 


classes 2 ; (3) Industrial interests other than planting and min- 
ing 1 ; (4) the Bengali community domiciled in the Province 1 ; 
(5) the Anglo-Indian community 1 ; (6) the Indian Christian 
community 1 ; (7) the labouring classes 1. 

The elected members are to be elected by the constituen- 
cies specified in Schedule I relating to the Bihar and Orissa 
Legislative Coimcil. 

Ceivtml Provinces Legislative Council. 

This is to consist of members of the Executive Council 
ex-officio ; 37 elected members ; and such number of members 
nominated by the Governor as, with the addition of the mem- 
bers of the Executive Council, shall amount to 33 ; of the mem- 
bers nominated not more than 8 may be officials, and 17 are 
to be persons nominated as the result of elections held in Berar; 
and 5 are to be persons nominated to represent the classes 
following according to the following distribution : — (1) The 
inhabitants of the Mandla District excluding Mandla town 
1 ; (2) the inhabitants of such Zamindari and Jagidari estates 
as are excluded under Schedule I from the area of any 
constituency 1 ; (3) the European and the Anglo-Indian com- 
munity 1; (4) classes which in the opinion of the Governor are 
depressed classes 2 , 

But until the re-constitution of the Council next following 
the date on which a University is established at Nagpur the 
number of elected members is to be 36, and the number of 
persons nominated by the Governor is to be 32, of whom 1 is to 
be nominated to represent University education in the Central 
Provinces. 

The elected members are to be elected by the constituen- 
cies specified in Schedule I relating to the Central Provinces 
Legislative Council ; but the provisions in the rule regarding the 
University constituency referred to in Schedule I are only to 
have effect for the purposes of the General elections next 
following the date on which a University is constituted at 
Nagpur. 
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The Assam Legislative Council. 

This is to consist of the members of the Executive Council 
ex-officio \ 39 elected members ; and such number of members 
appointed by the Governor as, with the addition of the members 
of the Executive Council, shall amount to 14 ; of the members 
nominated not more than 7 may be officials and 2 shall be non- 
official persons nominated to represent the following classes : — 
(1) The labouring classes ; (2) the inhabitants of backward 
tracts. 

For the purpose of selecting the last 2 nominated persons 
the Governor may at his discretion make regulations provid- 
ing for the selection by the communities concerned. 

The elected members are to be elected by the constituen- 
cies specified in Schedule I relating to the Assam Legislative 
Council. 

Elections in Berar. 

These elections are to take place in Berar of persons to be 
nominated to the Council of State, the Legislative Assembly, 
and the Central Provinces Legislative Council. 

By Part I rule 3 (1) the persons to be elected for nomination 
to the Council of State and the Legislative Assembly are 
to be elected by the Council of State constituency and the 
Legislative Assembly constituency specified in Schedule I 
of the Berar Electoral Kules, and by rule 3 (2), the members to 
be elected for nomination to the Legislative Council are to be 
elected by the Legislative Council constituencies specified in 
that Schedule. 



SECTION 3. 

General Qualifications of Elected and Nominated Members- 

This subject is dealt with in Parts II and V of each set of Electoral Rules which 
are common to all the elected bodies, excepting as to rule 6 of Part II in each 
which deals with the special qualifications requisite for each elected body and is 
therefore different in each set of rules. 

Rules 5 and 22 : — A person is not eligible for election or 
nomination if he (a) is not a British subject or (6) is a female 
or (c) is a member and has been affirmed as a member of the 
Council or (d) is a dismissed or suspended legal practitioner or 
(e) has been adjudged by a competent court to be of unsound 
mind or ( /" ) is under 25 years of age or (g) is an undischarg- 
ed insolvent or (//.) being a discharged insolvent has not 
obtained from the court a certificate that his insolvency was 
caused by misfortune without any misconduct on his part. 

The disqualification arising from not being a British sub- 
ject may be relieved against so far as Rulers or subjects of 
States in India are concerned, if they are otherwise eligible 
for election to the Legislative Council of a Provmce or to the 
Delhi constituency and the disqualification of being a dismissed 
or suspended legal practitioner may be removed by the 
Governor-General in Council or local Government, as the case 
may be. 

Rajaputana subjects are eligible for Ajmer. 

A person is not eligible against whom a conviction by a 
criminal court involving a sentence of transportation or im- 
prisonment for more than 6 months is subsisting, unless the 
offence of which he was convicted has been pardoned. This 
disqualification however only continues for five years from the 
date of the expiration of the sentence. 

A person is not eligible if he has been convicted of an offence 
under the new Chapter IX A of the Penal Code punishable 
with imprisonment for more than 6 months or if he has been 
reported as guilty by an election court of a corrupt practice as 
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specified in Part I or in paras. 1, 2, or 3 of Fart II of Schedule 
V of the Electoral Rules. The disqualifiction lasts for 5 years 
from the date of the conviction or the report of the Commis- 
sioners. The disqualification may, however, be removed by the 
Governor-General or local Government, as the case may be. 

In Bombay a Notification has been issued by the Local Government relieving 
against the disqualification of not being a British subject in the cases contemplat- 
ed above. 

The corrupt practices specified in Part I of Schedule V are : — Bribery * 
undue influence ; personation ; publication of false statements ; and authorization 
of prohibited expenditure committed by a candidate or his agent or with the con- 
nivance of either candidate or agent. 

The practices specified in paras. 1, 2 and 3 of Part 11 of Schedule V comprise 
acts specified in Part 1 but not done by a candidate or agent or with their con- 
nivance ; and also personation and bribery not abetted by the candidate or agent. 

If a person has been reported by an election court to be guilty of any other 
corrupt practice he is similarly disqualified for 3 years from the date of the report. 
Such other corrupt practices will comprise payment for conveyances, hiring and 
using public conveyances, incurring expenses without authority, hiring liquor 
shops and the issue of circulars, placards or posters without imprint. 

The exact words in the Rule are “ Which does not bear on its face the name 
and address of the printer and publisher thereof ” 

It is doubtful whether this expression could be construed as referring only to 
printed matter because of the use of the word “ publisher.” Granting that in as 
much as a circular issued in manuscript has no printer, it would be Impossible 
to place the name and address of its printer on its face, still such a circular could 
be “ published ” and should at least bear the name and address of its publisher. 
All kinds of type-written matter and matter reproduced in numbers by mechan- 
ical process would stand on the same footing. The term “ printing ” obviously 
includes a number of forms of multiplying an original besides merely printing from 
type. For example a circular can bo “ printed ” by the prooess of etching from 
zinc or copper plates or by lithography; and it could be “ printed ” out by means 
of one or other of the processes in which the action of the sun or chemicals is 
utilised. 

A person is not eligible for election if he has been a candi- 
date at an election to any legislative body constituted under the 
Government of India Act and failed at that election to lodge 
within time and in manner prescribed the necessary return of 
election expenses or has lodged a return which is found by an 
election court or by a Magistrate in a judicial proceeding to be 
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false in any material particular. The disqualification lasts for 
5 years from the date of that election. 

This disqualification may also be removed by the Governor- 
General in Council or local Government, as the case may be. 

Eule 23. A nominated non-official member holds office 
for the duration of the Council to which he is nominated. 

Official members hold office for the same priod or 
such shorter period as the Governor-General or the Governor 
may determine. 

In the Berar Electoral rules special qualifications for election are contained 
in Part II and these resemble generally the qualifications in Part II of the Elec- 
toral Buies. 



SECTION 4. 

Special Qualifications of Elected Members. 

This subject is also dealt with in Part II of each set of Electoral Rules. 
Rule 6 in that part deals with general qualifications for Election and is common 
to all the elected bodies. 

Rule 6, however, difEers in each set of Rules, because it 
deals with the special qualifications for Election requisite for 
each elected body. In other words Rule 6 sets out the special 
qualifications for election of members appropriate to each 
separate body, and these naturally differ from each other. 
These qualifications may be summarized as follows - 

Council of State. 

GENERAL CONSTITUENCY.— The requisites of 
eligibility to represent a general constituency are : — 

(а) Entry of name on roll of a general constituency 

in the Province if the member is to represent a 
general constituency in the United Provinces 
or in Assam. 

(б) Entry of name on roll of the constituency or of 

another constituency in the same province if 
the member is to represent a general constituency 
in Madras, Bombay, Bengal, the Punjab or 
Bihar and Orissa. 

(c) Entry of name on roll of the constituency if the 
member is to represent a general constituency 
in the Central Provinces or in Burma. 

SPECIAL CONSTITUENCY.— No one is eligible to 
represent a special constituency unless his name is entered on 
the Electoral roll of the constituency. 

A special constituency is defined as meaning a European 
Gommerce constituency ; and a general constituency as meaning 
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any constituency specified in Schedule 1 of the Rules other 
than a European Commerce constituency. 

Legislative Ass&tMy. 

GENERAL CONSTITUENCY.— The requisites of eU- 
gibility to represent a general constituency other than one 
in the Province of Burma, Ajmere-Merwara or Delhi, are : — 

(a) Entry of name on roll of the constituency or of a 
constituency situated in the same province and 
prescribed for elections to the Provincial Council 
by rules under Section 72A of the Government 
of India Act and the candidate. 

(&) Must be a Mahomedan, or a non-Mohamedan, 
or a Sikh or a European if he stands for corres- 
ponding constituencies in Madras, Bombay, 
Bengal, the Punjab, Bihar and Orissa or Central 
Provinces (referred to hereafter as appropriate 
religious qualifications.”) 

SPECIAL CONSTITUENCY.— No one is eligible to re- 
present a “ special constituency” or one in Burma, Ajmere* 
Merwara or Delhi unless his name is on its roll. 

A “general constituency ” is defined as meaning a non- 
Mohamedan, Mahomedan, European, non-European, or Sikh, 
or Ajmere-Merwara constituency or the Delhi constituency ; 
and a “ special constituency ” means a landholders’ or Indian 
Commerce constituency. 

The effect of clause (a) appears to be that even if a person’s name is not 
included in the Electoral Roll of the Legislative Assembly itself, he may be' 
eligible for election as a member of the Legislative Assembly if his name is 
included in the Electoral Roll o^the Provincial Legislative Council, 

Madras Legislative Council. 

GENERAL CONSTITUENCY. — ^The requisites of eligi- 
bility to represent a general constituency are ; — 

(a) Entry of name on roll of the constituency oc of any 
other constituency in the province ; with appro- 
priate religious qualifications; 
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SPECIAL CONSTITUENCY.— As in the Legislative 
Assembly. 

A “ general constituency ” is defined as meaning a non- 
Mohamedan, Mahomedan, Indian Christian, Eurpoean or Anglo> 
Indian constituency ; and a “ special constituency ” as meaning 
u Landholders’, University, Planters’ or Commerce and Industry 
constituency. 

Bombay Legislative Council. 

GENERAL CONSTITUENCY.— The requisites of eli- 
gibility to represent a general constitutency are : — 

(а) As in Madras ; 

(б) residence in the constituency for which he desires to 
be elected for a period of six months prior to the 
late date fixed for nominations ; or in a division, 
any part of which is included in the constituency. 

(c) Appropriate religious qualification. 

SPECIAL CONSTITUENCY.- As in the Legislative 
Assembly. 

A “ general constituency ” is defined as meaning a non- 
Mahomedan, Mahomedan or European constituency and a 
"special , constituency” as meaning a Landholders’, 
University or Conunerce and Industry constituency. 

Bengal Legislative CouiwU. 

GENERAL CONSTITUENCY.— As in Madras; with 
appropriate religious qualification. 

SPECIAL CONSTITUENCY.— As in the Legislative 
Assembly. 

A "general constituency” is defined as in Bombay 
Liegislative Council, with the addition of " Anglo-Indian con- 
stituenfey;” and “ special constituency ” is as in Bombay 
L^slative Council. 



SPECIAL QUALmCATIOHS OF ELECTED MEMBERS. 19 


United Provimes Legislative GomeU. 

GBNEEAL CONSTITUENCY.— As in Madras except for 
'the European constituency. 

SPECIAL CONSTITUENCY.— As in the Legislative 
Assembly. 

A “ general constituency ” is defined as in Bengal ; and a 
" special constituency ” as meaning a Taluqdars’, Agra Land- 
holders,’ University, or Commerce and Industry constituency. 

The Punjab Legislative Council. 

GENERAL CONSTITUENCY.-.(a) As in Madras; 
appropriate religious qualifications. 

SPECIAL CONSTITUENCY.— As in the Legislative 
Assembly. 

A “ general constituency ” is defined as meaning a non- 
Mahomedan, Mahomedan or Sikh constituency ; and a “ special 
constituency” as in Bombay. 

Bihar and Orissa Legislative Council. 

GENERAL CONSTITUENCY.— As in Madras; with 
appropriate religious qualifications. 

SPECIAL CONSTITUENCY.— As in the Legislative 
Assembly. 

A “ general constituency ” is defined as in Bombay ; and a 
“ special constituency ” means a Landholders,’ University, 
Planting or Mining constituency. 

Central Provinces Legislative Council. 

GENERAL CONSTITUENCY.-(o) As in Madras; 
(6) has a place of residence in a district, any part of which is 
included in the constituency, or, in the case of an urban 
constituency, in any such district within 2 miles of the 
constituency ; with appropriate religious qualifications. 
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SPECIAL CONSTITUENCY.— As in the Legislative 
Assembly. 

" Place of residence ” means actual dwelling in a house or- 
part of a house for not less than 180 days in the year preceding 
that in which the current electoral roll was published; or 
maintenance for that period of a house as a dwelling for himself 
in charge of his dependants or servants which he has visited 
during that year. 

GENEEAL CONSTITUENCY.— Means a non-Mahome- 
dan or Mahomedan constituency and a “ special constituency” 
means a Landholders,’ University, Mining or Commerce and 
Industry constituency. 

Assam Legislative Council. 

GENEEAL CONSTITUENCY.— As in Madras in the 
case of Shillong or a non-Mahomedan or Mahomedan rural 
constituency. 

SPECIAL CONSTITUENCY.— Means a Planting or 
Commerce and Industry constituency as in Legislative 
Assembly. 



SECTION 5. 

The Electoral Roll Generally. 

This subject is dealt with in Part III and Schedule II of each set of Electoral 
•Rules. 

Part HI is common to all the elected bodies ; excepting as to Rule 8 in each 
set, which deals with the different qualifications of the electors of each elected body. 
Schedule II in each set of Rules is different for each elected body and must 
necessarily be so because it defines the constituencies for each. 

Rule 7 is common to all elected bodies and by it every 
person is entitled to have his name registered on the Electoral 
Roll of a constituency who has the qualifications prescribed for 
an elector of that constituency and who is not subject to any of 
the following disqualifications : — (o) is not a British subject or 
(6) is a female, or (c) has been adjudged by a competent court 
to be of unsound mind ; or (d) is under 21 years of age. 

But if a Ruler or subject of a State in India is not dis- 
qualified for registration on the roll of a constituency of 
a Legislative Council of a Province, he is not to be disqualified 
by reason of his not being a British subject ; and each Legisla- 
ture is empowered to remove the sex disqualification, either 
in respect of women generally or any class of women. 

Rajputana subjects may be on Ajmer roll. 

In Bombay and Madras the disqualification of sex in an 
elector has been removed. 

But no one is entitled to have his name registered on the 
roU of more than one general constituency. 

An elector’s name is to be removed from the electoral 
roll for a period of 5 years if he is convicted of an offence un- 
der the new Chapter IX A of the Penal Code punishable with 
imprisonment for more than 6 months or is reported by an 
election petition Court as guilty of any of the corrupt prac- 
tices specified in Part I or in paras. 1 and 2, or 3 of Part II of 
Schedule V. These have been set out under rule 6 supra. 
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If a person is reported for any other corrupt practice his 
name is to be removed for a period of 3 years. 

If an elector’s name is not already on the electoral roll 
and he is convicted or reported in manner set out, his name is 
not to he registered for the period mentioned. But the 
Governor-General in Council may direct the enrolment of the 
elector. 

Buie 9. An electoral roll is to be prepared for every consti* 
tuency containing the names of persons appearing to be entitled 
to be registered as electors. This is to be published with a 
notice specifying how persons whose names are not entered 
and who have claims to be entered, or whose names are entered 
and who object to the inclusion of their own names or of the 
names of other persons, may prefer claims or objections to the 
Kevising Authority. 

2. Local Begulations of each Province for elections to 
its Legislative Council are to apply to elections to the Council 
of State in regard to the followii^ matters : — 

1. The authority by whom the electoral roll is to be 

prepared and the particulars to be contained in it; 

2. The time at which it is to be prepared ; 

3. The publication of the roll ; 

4. How claims and objections should be preferred; 

6. The appointment of Eevising Authorities ; 

6. The manner in which notices of claims or objections 

should be published ; and 

7. The hearing of such claims and objections. 

But the Governor -General in Council may modify or 
adhpt such regulations. 

3. The orders of the Eevising Authority are final, and 
the electoral roll is to be amended in accordance therewith 
and republished. 
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4. The roll comes into force from the date of such 
lepublication, and continues in force for 3 years and after the 
expiration of that period a fresh roll is prepared ; but the 
Governor-General pr local Government may direct a fresh 
roll to be prepared at any time before the 3 years have expired. 

6. If a constituency is called upon to elect a member 
after an electoral roll has ceased to have any force and before- 
the completion of a new one, the old roll is to be utilised. 

6. But notwithstanding the rules set out above, any one 
may apply to an authority appointed by the Governor-General 
in Council or Local Government for the purpose for the amend- 
ment of an electoral roll and the Goveroor-General in Council 
or Local Government may direct the preparation of a list of 
amendments and the Authority appointed may after enquiry 
amend an entry accordingly. 

7. The electoral roll in question is thus deemed to be 
amended. 

Rule 10. Every one registered on an electoral roll for the 
time being in force is entitled to a vote, provided that no one is 
to vote at any general election in more than one general consti- 
tuency and no one is to vote at any election if he is subject to 
any disability stated in Rule 7 ; and if anyone is proved during 
the hearing of an election petition to have voted in contraven- 
tion of these provisoes his >^ote is to be void. 

The personal qualifications of electors in England are thus set out in 12 Hak. 
139 published in. 1910, since when, of course, changes have been made in relation. 
to the legal incapacities of women : — 

“ To entitle a person to have his name placed upon the register it is necessary 
that he should be of full ago, and that ho should not be subject to any legal in- 
capaoity. Every female is subject, at common law, to an incapacity which prevents 
her from having a right to vote at a parliamentary election ; and when a statute 
gives a right to a “ man ” having certain qualifications to be registered as a par- 
liamentary voter, this word must be construed as synonymous with “ male,” 
although the general rule of interpretation of statutes is, that, unless a contrary 
intention appears, words importing the masculine gender include females. This 
rule absolutely excluding females from the parliamentary franchise, obtains ia 
counties as well as boroughs ; and a female has no locus standi to appeal against. 
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^ refusal to place her name upon the register. A peer of Parliament is legally in 
capable of voting at a parliamentary election, even though he is placed upon the 
register without objection. An alien is subject to a legal incapacity unless a cer- 
tificate of naturalisation or letters of denization have been granted to him. 
Lunatics and idiots are subject at common law to an incapacity to vote at an 
election ; but a lunatic may vote at a lucid interval.” 

Other disabilities exist, of course, as the result of the personal bad character 
of the voter. 

Women in England are now eligible for election as members of Parliament. 
The movement for reform began in 1918 when a resolution was passed on 23rd 
October by a largo majority of the House of Commons to the effect that it was 
desirable to pass a Bill forthwith making women eligible. 

The right of women in England to vote as electors had already been conferred 
by the Representation of the People Act, 1918, which came into force on 6th 
February 1918, by section 8 of which every person registered as a parliamentary 
elector for any constitueney shall, while so registered (and in the case of a woman» 
notwithstanding her sox or marriage) be entitled to vote at an election of a member 
^o serve in Parliament for that constituency. 



SECTION 6. 

Electors for the Council of State. 

The qualifications of electors for the Council of State, as given in detail in 
Schedule II of the Rules relating to the Council of Stntp, refer to electors in 
Madras, Bombay, Bengal, the United Provinces, the Punjab, Bihar and Orissa» 
the Central Provinces, Assam and Burma. 

Electors in Madras are dealt with in Clause 9 of Part I of Schedule II 
to the Rules for the Council of State which may be summarised as follows : — 

A person is qualified as an elector for a general constitu- 
ency wlio has resided in the Presidency for not less than 120 
days in the previous year and who — 

(a) holds an estate in the Presidency the annual in- 
come of which is not less than Bs. 3,000, 

or (&) is registered as a pattadar or inamdar of land in the 
Presidency on which the assessment, including 
water-rate, is not less than Rs. 1,600, 

or (c) receives from Government an annual malikana 
allowance of not less than Bs. 16,000, 

or (d) was assessed to income-tax on his own account in the 
previous year on an income not less than Rs. 20,000, 

or (e) is or has been a non-ofiicial member of either Cham- 
ber of the Indian Legislature or of the Indian Legis- 
lative Council as constituted under the Government 
of India Act, 1916, or any Act repealed thereby or of 
the Madras Legislative Council, 

or(/) has been the non-official President of the Madras 
Municipal Coimcil or of a District Board or Taluk 
Board under the Madras Local Boards Act, 1884, 
or is the non-official Vice-President of the said 
Council or of a District Board, 

or (^) is or has been the non-official Chairman or is the 
non-official Vice-Chairman of a Municipal Council 
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constituted under the Madras District Munici- 
palities Act, 1884, 

or (A) is or has been a member of a Senate or a' Fellow 
or an Honorary Fellow of any University constituted 
by law in British India, 

or {i) is the non-official President or Vice-President of 
any central bank or banking union which is a regis- 
tered society within the meaning of Section 2 of th< 
Co-operative Societies Act, 1912. 

or (j) is recognised by Government as the holder of the 
title of Shams-ul-Ulama or the title of Mahamaho- 
, padhyaya. 

But no one other than a Mahomedan is qualified as an 
elector for the Mahoniedan constituency and no Mahomedan 
is qualified as an elector for the non-Mahomedan consti- 
tuency. 

Electors in Bornbciy are dealt with in Clause 2 of Part II of Schedule 
II which may be summarised as follows : — 

A person is qualified as an elector for a general constitu- 
ency who has a place of residence in the constituency and is — 

(a) a Sind Jagirdar 1st or 2nd class, or a Zamindar 
with Ks. 3,000 revenue averaged over 3 years, 

or (6) a Deccan or Gujerat Sardar, 

or (c) a sole alienee of an assessment of Rs. 2,000 or a 
Talukadar, 

or {d) a holder of land assessed at Rs. 2,000, 

or (e) was assessed to income-tax in the previous year on 
an income amounting to Rs. 30,000 or has qualifi- 
cations corresponding generally to those of (d), (e), 
{ /)> (s')* (fi) (*) ill Madraswith the same 2 provisoes. 

The qualifications for the special constituency are to be an 
elector of the Bombay Chamber of Commerce and to have 
a place of residence in India. 
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Electors in BengcA are dealt vlth in Clause 4 of Bart III of 
Schedule II which may be summariBed as follows 

General Constituencies. — ^Non-Mahomedan : — A person is 
qualified as an elector who is neither a Mahomedan 
nor a European and who has a place of residence within the' 
<son8tituency and who — 

(o) (1) in the Burdwan or Presidency Division held 
estates during the previous year in his own right 
and paid a land revenue of Bs. 7,500 or cessef 
amounting to Bs. 1,875, 

(2) in Dacca, Bajshabi or Chittagong held similai 
estates and paid Bs. 5,000 or Bs. 1,250, 

(6) was assessed to income-tax on an income of Bs. 
12,000 or member of a firm, his share being assess- 
ed to that amount or other qualifications correspond- 
ing generally to (e), (/), (^), (h), {i) and (j) in Madras. • 

Mahomedan : A Mahomedan : — a place of residence 
within the constituency ; paid Bs. 600 as land reve- 
nue or Bs. 125 as cess or assessed to income-tax on 
an income of Bs. 6,000 or a share so assessed in a 
firm or has qualifications corresponding generally 
to (e), (/"), (g), (7i), (i) and (j) in Madras. Special 
constituency as in Bombay. 

ElectOTS in the U nited Provinces are dealt with in Clause 3 of Part 
IVof Schedule II which may bo summarised as follows : — 

A person is qualified as an elector for a general consti- 
tuency who has a place of residence in the constituency and 
who — 

(a) o'wns land in the constituency on which land revenue' 
of Bs. 5,000 is payable, 

or (6) though free of land revenue is assessed at that figure, - 

or (c) was assessed to income-tax on an income of Bs. 10,000, 

or (d) has qualifications corresponding generally to. (e), 
(/), (g), {h), (i) and ij) in Madras ; with the same 
provisoes. 
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Electors in the Punjab are dealt ^th in aause 6 of Part V Of 
Schedule II which may be summarised as follows : — 

A person is qualified as an elector for a general consti- 
tuency who resides in it and who is — 

(a) the owner or Crown tenant of land assessed at 
Rs. 760, 

or (6) an assignee of land revenue of Rs. 750, 

or (c) assesssed to income-tax on Rs. 15,000, or is a Pro- 
vincial Punjab Darbari or has qualifications corres- 
ponding generally to (e), {f), (g), (h) and (j) in Madras; 
with the same provisoes. But no one is qualified 
as an elector for a Mahomedan constituency who is 
not a Mahomedan or for a Sikh constituency who is 
not a Sikh and no Mahomedan or Sikh is qualified 
as an elector for the non-Mahomedan constituency. 

Electors in Bihar and Orissa are dealt with in Clause 4 of Part VI 
,of Schedule II which may be summarised as follows : — 

A person is qualified as an elector for the non-Mahomedan 
constituency who is not a Mahomedan and who has a place of 
residence in the province of Bihar and Orissa and who — 

(a) holds an estate in his own right of Rs. 1,200 
revenue or Rs. 300 local cess, 

or (6) tenures of Rs. 300 local cess, 

or (c) was assessed to income-tax on an income of Rs. 12,800 
or has quaUfications corresponding to (e), (f), (^), 
{h) and (j) in Madras. 

A person is qualified as an elector for a Mahomedan con- 
stituency who is a Mahomedan and has a place of residence in 
the province of Bihar and Orissa and who — 

(a) holds land of Rs. 750 revenue or Rs. 187-8-0 local 
cess, 

or (6) tenures of Rs. 187-8-0 local cess, 

or (c) was assessed to income-tax on an income of Rs. 
6,400 or has qualifications corresponding generally 
*0 (®)» (/)> (S')* (A) and {j) in Madras. 
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Electors in the Central Provinces are dealt with in C3aase 3 of Part 
VII of Schedule II which may be summarised as follow's : — 

A person is qualified as an elector for the Central Provin- 
ces constituency who has a place of residence in the constitu- 
ency and who— 

(a) holds land in proprietary right of a revenue of 
Es. 3,000, 

or (&) was assessed to income-tax on an income of 
Es. 20,000, 

or (c) has qualifications corresponding generally to (e) 
ig), (h) or (j) in Madras. 

Electors in Assam are dealt with in Clause 2 of Part VIII of Schedule 11 
which may be summarised as follows : — 

A person is qualified as an elector for either of the general 
constituencies who has a place of residence in the province of 
Assam and who— 

(a) is liable for Es. 2,000 as land revenue or Es. 200 
local rate, 

or (6) was assessed to income-tax on Es. 12,000 or has 
qualifications corresponding generally to (e), {g), 
(h), {i) or (j) in Madras with the same provisoes. 

Electors in Burma are dealt with in Clause 1 of Part IX of Schedule II 
which may be summarised as follows : — 

A person is qualified as an elector for the Burma Consti- 
tuency who has a place of residence in Burma and who— 

(a) is liable to pay land revenue of Es. 1,000. 

or (6) was assessed to income-tax on an income of Es. 6,000 
or has qualifications corresponding generally to 
(e), ig), (h), {i) or (j) in Madras. 

A person is qualified as an elector for the Burma Chamber 
of Commerce constituency who is a member of that Chamber. 

The term “ place of residence,” would appear to correspond to “ place of 
abode,” which occurs frequently in the Forms provided by the English Acts for the 
lustration of voters. Erie, C. J., in C&uriea v. Blighi, 31 L. J. C. P. 48, said that 
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what is a^‘ place of abode ” within the meaning of those Acts “is rather a question 
of fact than of law:*’ and Campbell, CL J., in R, v. Hammond^ 21 L. J. Q. B. 
153, said : A man’s residence, where he lives with his family and sleeps at nights, 
js always his place of abode, in the fnll sense of that expression. 

Erie, C. J.« remarked (in Naef v. 31 L. J. C. P. 350) that the term 

“ residence ” has a variety of meanings, according to the statute or document in 
which it is used. And Cotton, L. J. (in Re Bowie, 16 Ch. D. 484), described it as 
an “ambiguous word” which may receive a different meaning according to the 
position in which it is found. 

Where a house was given as a gift on the condition that the donee should take 
actual possession of it “ as and for his residence and place of abode ” and con* 
jtinue during his life to reside there, it was held that he would satisfy the con- 
dition by keeping up the house as a place of residence in which he and (or ?) some 
of the membersof his family riiould occasionally dwell, {Wam&r v. Moir :25 Ch* 
D. 605) which eas^ however, has been commented on as not being recondleable 
vith an earlier case of Walcot v. Boifield, Kay, 534. 

The terms “ dwriling house ” and “ part of house separately occuped as a 
iwelling” have been held not to include a “cubicle” occupied an officer in a 
police force though it was exclusively used by him at a police station, {CluUefbuck 
V, Taylor (1896) 1 Q. B. 395). Lopes, L. J., pointed out that the term “dwelling 
bouse ” as defined in sections of the Parliamentary, etc., Registration Act, 1878, in- 
Dluded “ any part of a house where that part is separately occupied as a dwelling.” 
He and the Master of the Bolls, however, held that the cubicle in question was not 
part of a house separately occupied as a dwelling. Rigby, L. J., differed. He 
admitted that at first sight one might be disposed to say that a cubicle was veiy 
different from a dwriling house. But it was obvious that the extraordinary sense 
in which the term “ dwelling house ” was used in the statutes relating to the fran- 
chise included things that were totally different from anything which would in the 
ordinary use of language be called a dwelling-house, because any part of a house 
would suffice if occupied as required by the Act. It did not need to be any par* 
ticular part of a house and it did not matter how small it might be. The extent 
•or nature of the part occupied was immaterial, so long as it was occulted separ- 
ately as a dwelling. The cubicle in question was none the less part of the whole 
police barrack because it was part of a room in it. Whether it constituted what 
would ordinarily be called a “dwelling-house” was not the question. He re- 
Eerred to the provision in the section to the effect that “ where an occupier is en. 
titled to the sole and exclusive use of any part of a house, that part shall not be 
deemed to be occuided otherwise than separatdy by reason only that the occu* 
pier is entitled to the joint use of some other part.” Those words were general 
and met the contention based on the enjoyment by the occupier of air and light 
common to the room of which the cubide formed a part. He also referred to that 
portion of the section which provided that the term “houses ware- house, counting- 
hous^ shop or other building shall indude any part of a house where that part is 
8ep4ratefy occupied for the purpose of any trade, business or profession.” If 
part of a hoiM ^ iO fact separatdy occupied for the purpose of a trade, business 
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. or profession, the section said that part of a house was to be deemed to be a house. 
The terms of the section did not afford any ground for the idea that the part of 
the house must be occupied in the same manner in all respects as that in which 
traders or professional men ordinarily occupy their houses. In his view the real 
. question was whether the occupier did, in fact, occupy part of a house as a dwelling • 
not whether he had a right to occupy in the same manner as that in which a peraoo 
occupies a dwelling house’’ in the ordinary sense of the term. 

A definition of ** residence ” is given in Schedule II, Park 2, Clause 4 relating 
to the Electors of Bombay. A person is deemed to reside in a constituency if (a) 
he ordinarily lives there, or (6) has his family dwelling in it and occasionally occu- 
pies it, or (c) maintains in it a dwelling house ready for occupation in charge of 
..servants and occasionally uses it. 



SECTION 7. 

Electors for the Legislative Assembly. 

The qualifications of electors for the Legislative Assembly, as given in detail 
in Schedule 11 to the rules relating to the Legislative Assembly, refer to electorsr 
from the same provinces as those which olect for the Council of State with the 
^ddition of Delhi. 

Electors in Madras are dealt with in Clauses 6 and 7 of Part I of 
Schedule II to the rules for the Legislative Assembly which may be summarised 
as follows : — 

Clause 6. A person is qualified as an elector for the Madras 
city who is neither a Mahomedan nor a European, and who’ 
resided in the constituency 120 days in the previous year and 
who (a) was assessed to Rs, 20 in the aggregate for one or more 
of the following taxes, namely, property tax, tax on companies 
or profession tax ; or was assessed to income-tax. 

Clause 7: — person is qualified as an elector for any other 
general constituency who resided there 120 days in the previous 
year, and who (a) is registered as a ryotwari pattadar or as an 
inamdar of land of Rs. 50 annual rental, (h) holds on a registered 
lease under such a pattadar or (c) is registered under Section 14 of 
the Malabar Registration Act, 1895, as the occupant jointly with 
the proprietor of land of similar value, or (d) is a holder of a 
landed estate of similar value, or (e) holds as ryot land of similar 
value, or (f) was assessed for Rs. 20 in a municipality for one or 
more of the following taxes, namely, property tax, tax on 
companies or profession tax, or (g) was assessed to income-tax ; 
provided that the religion or race must be appropriate. 

The qualifications for special constituencies in Madras 
are: — ^For the Landholders’ constituency, registration on the- 
roll ; and for the Indian Commerce constituency, residence for 
120 days, assessment to income-tax on Rs. 10,000. 
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Electors in Bombay are dealt with in Clauses 6 and 7 of Put II of 
Schedule II to the rules for the Legislati've Assembly which may be summarised 
as follows : — 

Qualifications of an elector : — ^For a non-Mahomedan or 
Mohamedan general constituency; place of residence within 
the constituency or a contiguous one of the same communal 
description and (a) in Upper Sind Frontier District held land 
assessed at Rs. 37-8 and in Sind at Rs. 76 or {b) in other consti- 
tuencies occupied land assessable at Rs. 37-8-0 in Ranch Mahals 
or Ratnagiri and Rs. 75 elsewhere, or (c) was alienee of land 
revenue of Rs. 37-8-0 in Ranch Mahals, Ratnagiri or Upper Sind 
Frontier Districts and Rs. 75 elsewhere or a sharer in a Khoti 
or other village responsible for Rs. 37-8-0 or Rs. 75 respectively 
as land revenue, or (d) was assessed to income-tax ; with the 
same racial and religious provisoes. For the Bombay European 
constituency registration on the roll of either European 
constituency of the Bombay Legislative Council. 

Qualifications of an elector : — ^For the special constituency 
of the Sind Jagirdars and Zemindars : being a Jagirdar of 1st 
or 2nd class or a Zemindar paying Rs. 1,000 land revenue; and as 
an elector for the special constituency of the Deccan and Gujarat 
Sardars and Inamdars, being alienee of the right of Government 
to the payment of rent or land revenue for an entire village in 
Bombay Rresidency, excluding Sind and Aden, or holder of 
such a village on talukdari tenure : and as an elector for 
constituencies comprising the Indian Merchants’ Chamber and 
Bureau and of the Bombay Mill-owners’ Association and of 
the Ahmedabad Mill-owners’ Association, membership of one 
of those bodies. 

Electors in Bengal are dealt with in Clauses 4 to 7 of Part III of 
Schedule II to the Buies for the Legislative Assembly which may be summarised, 
as follows : — 

Qualifications of an elector for the Calcutta (non-Mahome- 
dan) constituency : — Being neither a Mahomedan nor a Euro- 
pean and having a place of residence in Calcutta as defined in 
Section 3 (7) of the Calcutta Municipal Act, 1899, and who (a) paid 

3 
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Bs. 60 as consolidated rate or taxes, and entry of name in Muni- 
cipal Assessment Book or (b) assessed to income-tax on 
Bs. 5,000 or having a share so assessed in a firm. 

Qualifications for an elector for any other general constitu- 
ency : — ^Place of residence in the constituency and (a) payment 
of Bs. 6,000 consolidated rate,imder the Municipal Act, Chapter 
12 or as taxes imder Chapter 14 and entry of name on Munici- 
pal Assessment Book, or (b) payment in Howrah or Cossipur 
Chitpur Bs. 10 as Municipal taxes or fees or Rs. 6 in other 
municipalities or cantonments or (c) Rs. 5 as road and public 
works cesses or (d) or Rs. 5 as Chaukidari tax or Union rate 
or (e) assessed to income-tax on Rs. 5,000 or share so assessed 
in a firm, with the same racial and religious provisoes. 

Qualifications of an elector for the Bengal European 
constituency ; — Being a European and having a place of resi- 
dence in the constituency ; assessment to income-tax on 
Rs. 12,000 or share so assessed in a firm. 

Qualifications for special constituencies are : — Bengal 
Landholders’ constituency : place of residence and holding 
estates and paying Rs. 4,000 as land revenue or Rs. 1,000 as 
road and public wprk cesses. Bengi^ National Chamber of 
Commerce, Marwari Association and Bengal Mahajan Sabha ; — ■ 
membership of the particular body. 

Electors in the United Provinces are dealt with in Clausefi 6 and 7 
of Part IV of Schedule 1 1 to the rules for the Legislative Assembly which may be 
summarised as follows : — 

Qualifications of an elector for general constituency : — ^A 
person is qualified as an elector for a non-Mahomedan or 
Mahomedan urban constituency who is not a European and (1) 
who has a place of residence in the constituency or within 
two miles of the boundary thereof, and (a) is owner or tenant 
of a house or building of a rental of Rs. 180 where a house 
tax is in force, or (6) was assessed to Municipal tax or on income 
tax of Rs. 1,000 or (o) is owner or tenant of a house or building 
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of the rental value of Rs. 180 or (<i) has within the constituency 
any of the qualifications based on the holding of land pre- 
scribed of an elector of a rural constituency : or (2) has a place 
of residence in the constituency and was assessed to income- 
tax; with the same racial and religious provisoes. For a rural 
constituency the qualifications are, a place of residence in the 
constituency and (a) the owning or tenancy of a house or 
building of a rental value of Rs. 180 in an urban area where a 
house or building tax is in force or (b) assessment to Municipal 
tax on Rs. 1,000 in an urban area or (c) owning or tenancy of a 
house or building of a rental value of Rs. 180 where neither house 
or building nor Municipal tax is in force or (d) owns land in the 
constituency on which land revenue of Rs. 160 is payable, or 
(e) owns land in the constituency free of land revenue if the 
land revenue nominally assessed on it for the determination 
of rates amounts to Rs. 150 or (/) being a resident in the hill 
pattis of Kumana (1) is liable for land revenue or rent of Rs. 25 
or (2) owns land there free of land revenue if nominally assess- 
ed (as above) at Rs. 25 or (3) owns a free simple estate or (ff) 
a permanent tenure holder or fixed rate tenant or under pro- 
prietor or occupancy tenant liable for rent of Rs. 150 or (A) 
a tenant other than a sub-tenant and pays Rs. 150 or its equi- 
valent in kind, or (*) was assessed to income-tax ; with the same 
racial and religious provisoes. 

Clause 8. A person is qualified as an elector for the Euro- 
pean constituency who is a European and has a place of resi- 
dence in the United Provinces of Agra and Oudh and has any 
of the qualifications prescribed in clauses (d), (e), (/), (</), (A) and 
(i) of clause 7. 

Clause 9. A person is qualified as an elector for the Land- 
holders’ constituency who has a place of residence in the consti- 
tuency and (a) owns land in it on which land revenue of Rs. 5,000 
is payable or (b) owns it free of revenue if the nominal 
revenue is Rs. 6,000. The elector’s personal right is alone 
recognised. 
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Electors in the Punjab are dealt with in Oanses 5 and 6 of Fart V of 
Schedule TI to the rules for the Legislative Assembly which may be summarized as 
follows : — 

General Constituencies : — ^Besidence in one and (a) owner- 
ship for 12 months of immovable property worth Es. 16,000 
or of an annual rental of Ks. 336 or (6) owns land assessed 
at Es. 100 or (c) is the assignee of land revenue of Es. 100 or 
(d) is a tenant of crown land of a rental of Es. 100 or (e) was 
assessed to income-tax on Es. 5,000 ; with similar racial and 
religious provisoes. 

Special Landholders’ constituency : — ^Eesidence in the 
Punjab and (o) owns land assessed to Es. 1,000 or (6) is assignee 
of land revenue of Es. 1,000. 


Electors in Bihar and Orissa are dealt with in Clausen 4 and 6 of Part 
VI of Schedule II to the rules for the Legislative Assembly which may be 
summarized as follows : — 

General Constituencies : — Place of residence and (a) holds 
an estate whether revenue paying or free of not less value than 
(1) Es. 30 in Patna or (2) Es. 24 in Bhagalpur and Tirhut or 
(3) Es. 12 in Orissa and Chota Nagpur or (6) holds a tenure 
valued for local cess (1) at Es. 400 in Patna or (2) Es. 300 in 
Chota Nagpur or (3) Es. 300 in Bhagalpur or (4) Es. 150 in 
Tirhut or (5) Es. 100 in Orissa or (c) holds as raiyat and is 
liable for local cess or rent of (1) Es. 160 and Es. 5 in Patna 
or (2) Es. 96 and Es. 3 in Tirhut or (3) Es. 64 and Es. 2 in Orissa 
or (4) Es. 40 and Es. 1-4 in Chota Nagpur, Bhagalpur and 
Monghyr or (5) Es. 144 and Es. 1-8 in the Paraganas or (6) 
Es. 96 and Es. 3 in Purana and Santhan Districts or (d) was 
assessed to income-tax of Es. 3,840 or (e) Es. 15 Municipal 
or cantonment tax ; with similar racial and religious 
provisoes. 

Qualifications for the Landholders’ constituency : — Place 
of residence and liability to pay land revenue or local cess of 
Es. 10,000 and Es. 2,600. 
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Electors in the Central Provinces are dealt with in Clauses 0 and 7 
of Part ^’1I of Schedule II to the Rules for the Legislative Assembly which 
may be summarized as follows : — 

General Constituency: — ^Place of residence and (a) owns or 
occupies as tenant within an urban area in the constituency a 
house or building or part of one of which the annual rental value 
is not less than (1) Es. 240 in Nagpur or Jubbulpore munici 
palities and (2) Rs. 180 in any other urban area (with proviso 
as to shares in houses) or (b) owns or is thakadar of an estate or 
mahal or share in one the land revenue of which is Rs. 300 
or (c) holds as proprietor or thakadar lands (specified) assesse ; 
or of rental of (1) Rs. 90 in Raupur, Bilaspur, Drug, Chanda 
and Betul Districts or (2) Rs. 120 in Bhandara, Balaghat, 
Niniar, Chhindwara and Sioni Districts or (3) Rs. 300 in other 
districts or (d) was assessed to income-tax : with the same 
racial and religious qualifications. 

Special Landholders’ constituency : — ^Place of residence 
and (a) holds hereditary and recognised title to the land in 
proprietary right or [h) owns an estate as defined in Section 
2 (3) of the C. R. Land Revenue Act, 1917, or (c) holds land in 
proprietary right with land revenue of Rs. 5,000. 

Electors m Assam are dealt with in Clause 3 of Part VIII of Schedule 
II to the rules for the Legislative Assembly which may be summarized as 
follows : — 

Residence in any constituency and (a) assessment to Munici- 
pal or cantonment taxes Rs. 20 or (b) assessment to Rs. 10 in 
a union under Chapter III of the Bengal Municipal Act, 
1876, or (c) assessment to Chankidevi tax of Rs. 10 in Sylhet 
Cachar or Goalpura District or (d) in any other district (1) 
owns land of revenue of Rs. 45 or (2) is liable to pay local rate 
of Rs. 3 or (e) assessed to income-tax on Rs. 3,600 ; with the 
same racial and religious provisoes. 

Electors in Burma are dealt wthln Clauses 2 and 3 of Part IX of 
Schedule II to the rules for Legislative Assembly which may be summarized as 
follows : — 

The Burma (non-European) constituency ; — not being a 
European, place of residence in Burma and being (a) an elected 
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member of the Rangoon Municipal Committee or of any Muni- 
cipal or Town Conunittee constituted under the Burma Munici- 
pal Act, 1898, or (b) a member of . a Circle Board in Burma. 

The Burma (Eviropean) constituency : being a European 
resident in Burma and assessed to income-tax. 

EleCtOTS itl Delhi are dealt with in Clause 5 of Part X of Schedule 
II to the rules for the Legislative Assembly which may be summarized as 
follows ; — 

Residence in the constituency and {a) ownership of immov- 
able property worth Rs. 15,000 or of the annual rental value 
of Rs. 336 or tenancy of like property (with provisoes) or (6) 
ownership of land assessed to land revenue of Rs. 100 or (c) 
assignee of land revenue of Rs. 100 or (d) tenant or lessee 
for 3 years of Crown land of rental value of Rs. 100 with a 
proviso as to harvest assessment or (e) assessed to income- 
tax at Rs. 5,000. 

A “ tenant in the ordinary relationship of landlord and tenant is a “ person 
who holds of another.” He does not necessarily “ occupy.” In order to occupy 
he must be personally resident of himself or his family. 

The assignee of a lessee has been regarded as a ‘tenant ’ ; also a ‘ sub-lessee.’ 

To occupy as ‘tenant’ within the Acts conferring Parliamenlaiy franchise 
involves the idea of some permanent occupation and independent interest and ex- 
cludes some occupations of less independence, such as of servants for their ser- 
vices, e.flf., the porter to a lodge, the gardener to a dwelling in the garden and alsc 
such as that of a surgeon to a hospital or room therein, also the occupation of pre- 
mises by objects of a charity occupying under the trustees of the charity. 

Bankruptcy does not deprive a tenant of his status of occupation as ‘ tenant 
qua the franchise tenant, if in fact his occupation goes on undisturbedly and he 
continues paying the rent as before. 

It has been held however that while the committee of the estate of a lunatic 
occupied part of the land belonging to the estate and accounted for rent and debited 
himself with it in the accounts of the estate he did not occupy as a ‘tenant * (Bar- 
on V. Longhorn 6, C.B. 92). The principle is that the man must occupy by virtue 
of some right in order to be entitled to call himself a tenant. 

But either a tenancy at will or a tenancy by sufferance is sufficient to give the 
right and a person who so holds is a ‘tenant ’ (see cases cited in 12 Hals. 162.) 

And it has been held that a man is none the less a ‘ tenant ’ even if the 
contract of tenancy under which he holds is forbidden by statute, because it is the 
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character of his holding which is looked to and not the legal right to assume that 
character. 

The term * Building ’ has been held to include the following ; — A row of con- 
tinuous buildings without internal communications: a wooden structure with 
boarded sides and a thatched roof supported by wooden posts : a cowhouse sub- 
stantially built and used for that purpose, a coach-house and stable, adjoining 
each other but with no internal means of communication. 

But where a political agent squatted on a piece of land and built a wooden 
shed upon it without the permission of the owner of the land it was held not to 
be a * building ’ for the purpose of franchise (see cases cited in 12 Hals. 160.) 

And where a portion of a building is separately occupied by a person who is 
entitled to the sole and exclusive use of it, that sole occupation is not to be deemed 
to be a joint occupation merely because the occupier is also entitled to the joint use 
of some other portion of the same premises. 

ElectOTS ill AjM€T-M( TWClVd arc dealt with in clause 5 of Part XI of Sche- 
dule II to the Rules for the Legislative Assembly. 



SECTION 8. 

The Electoral Roll for Each Elected Body. 

I’he qua lifirat ions of electors of each separate oU-ctefl ’nody arc dealt witli in 
lliile S and Sehednle II in each set of Electoral Iluies. 

llule 8 in eaeli set of rules defines the q ualiHeat ions In j^enei'al terms, but refer 
more specilieally to tlie eorrespondinff Schedule ]T for details. 

The Cofuicil of S/atr,- — Tlie (jualifications referred to in 
general terms in Rule S relating to the Council of State are 
based on (1) residenc(% or residence and community and (2) 
(a) the lioltling of land, or (/>) assessment to or payment of iu- 
coiiie-tax, or (c) past or present membership ot a legislative 
body, or (d) jiast or present tenure of office on a local authority, 
or {e) past or present University distinction, or (/) the tenure 
of office in a co-opi'rativc banking society, or (ry) the holding 
of a title conferred for literary merit; as s])eci(icd in the corres- 
ponding Scliediile IT. 

Tjctjislative -Tlie (jualifications referred to in 

general terms in Ride 8 relating for the Legislative Assembly 
are based on (I.) eomiminity, (2) residence and (3) {a) ownership 
or oerenpation of a l)nilding, or {h) assessment to or payment of 
municipal or cantonment rates or taxes or local cesses, or (r) 
assessment to or payment of income-tax or (d) the holding of 
land, or (c) membersliip of a local body ; as specified in the 
corresponding Schedule IT. 

Madras Lefjislafire Council. — The (jualifications referred to 
in general terms in Rule 8 for the Madras Legislative (\)niicil 
are based on (I) eommnnity, (2) residence and (3) {a) occupa- 
tioi\ of a house, or (6) assessment to property tax, tax on com- 
panies or profession tax, or (c) assessment to income-tax, or {d) 
receipt of a military pension, or the holding of land ; as 
specified in the corresponding 8cliednle IT. 

Bomba ij LryisJalive CounciL — Rule 8 relating to Bombay is 
similar to that of Madras except that the occupation mention- 
ed is of a " building ’ and the assessment is to income-tax alone. 
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Bengal Legislative Council . — Rule 8 relating to the Bengal 
Legislative Council is similar to that for Madras except that the 
occupation is that of a building and the payment is of municipal 
taxes or fees or of cesses under the Cess Act, 1880, or of the 
Chaukidari tax or union rate under the Village Chaukidari Act, 
1870, or the Bengal Village Self-Government Act, 1919, or of 
the income-tax on the holding of land. 

United Provinces Legislative Council. — Rule 8 relating to 
the United Provinces Legislative Council is similar to Madras, 
the ditlerence being ownership or tenancy of a building assess- 
ment to municipal tax or income-tax. 

Punjab fjegislative Council. — Rule 8 relating to the Punjab 
Legislative Council differs in the terms of ownership or tenancy 
of immovable property, assessment to municipal or canton- 
ment or income-tax, the holding of rural office or enjoyment of 
an assignment of land revenue. 

Bihar Legislative Couneil— Buie 8 relating to the Bihar 
and Orissa Legislative Council includes the term assessment 
under Section 1180 of the Bengal Local Self-Government Act, 
1885. 

Central Provinces Legislative Council. — ^Rule 8 relating to 
the Central Provinces Legislative Council includes the term 
‘ holding of a village office.’ 

Assam Legislative Council. — Rule 8 relating to the Assam 
Legislative Council differs by excluding the Shillong consti- 
tuency from the (pialification of community and includes 
assessment to cantonment rates or to tax in a union under 
Cliapter HI of the Bengal Municipal Act, 1876, or Chaukidari 
tax under the Village Chaukidari Act, 1870. 

According to a report inthe Times of India of August 30, 1923, several persons 
applied to be enrolled as electors for the Legislative Assembly on the ground that 
they were either shareholders of joint stock companies which had paid income- 
tax or that they possessedpromissory notes on which income-tax had been deducted. 
The claims are reported to have been disallowed on the ground that the petitioners 
had not been assessed to income-tax in accordance with the conditions laid down 
in the electioneering rules. 



SECTION 9. 

The Elections- 

Rule 11. Any one luay 1)0 nominated as a candidate for 
election in any constituency for which he is eligible for elec- 
tion under the hllectoral Rules. 

The local government appoints for each constituency a 
date for the nomination of candidates, a further date for the 
scrutiny of nominations and a still further date lor a poll, 
if one is necessary. 

Candidates are then to be nominated on nomination 
papers in the prescribed form ; tlie proposer and seconder 
of each being persons on the roll and not subjei't to any dis- 
ability. The prescribed form is given in Schedule 1 IT., which 
is common to all the sets of Rules. 

The nomination paper is to be dclivereil accompanied 
by a written declaration tliat the candidate has appointed or 
thereby appoints, as his election agent lor the election either 
himself or some particular person who is not discpialified under 
the Rules for the appointment and who is to be named in the 
declaration, and no candidate is to be deemed to be duly 
nominated unless such declaration is delivered along with the 
nomination paper. 

Any nomijiation paper which is not received by the time 
appointed will be rejected. 

The Returning Oflicer, on receiving a nomination paper^ 
is to inform those who deliver it to him the time appointed 
for the scrutiny of nominations and is to number the nomi- 
nation paper serially, certify on it when it was received and is 
to affix a notice of it in a conspicuous place in his office. 

A candidate may withdraw his candidature within a given 
time and a candidate who has withdrawn will not be allowed 
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to cancel the witlidrawal or to be renominated as a candidate 
for the same election. 

A notice of withdrawal, if given, is to be similarly attixcil 
in a conspicuons place. 

Rule 12. Every candidate must, before nomination, 
deposit with the Returning Ofticer the sum of Rs. oOO for tlie 
Council of State and Ijegislative As.se.mbly and Rs. 2o0 for a 
(Governor's Council in cash or in (Jovornment ])romis.-:cTy 
notes of equal value at tlie marhet rate of the day : and a 
candidate is not duly nominated unless the dcjwsit has been 
made. 

The deposit is returned if the candidate duly withdraws 
his candidature, or if his nomination is refused or if he dies. 

The deposit is forfeited if the candidate goes to the poll 
ami is not elected and the votes polled by him tlo not exceed 
one-eighth f)f the total votes if there ar('. two vacamaes. It. is 
also forfeited if his votes do not exceed one-eighth of too innn- 
ber polled divided by the number of vacancies, if there are 
more than two vacancies: but spoiled ballot papers are not 
to be counted and the candidate can only comit first 
preference votes where proportional ref)resentation applies. 

The deposit is also forfeited if the camlidate is ehnited but 
his seat is declared vacant owing to his failun? to make the 
oath or afllrmation. 

The deposit is returned if the camlidate is not (slectcd and 
the deposit has not been forfeited by failure to poll the re(|ui- 
site minimum. 

The deposit is also returned to an elected caiididate when 
he makes the oath or affirmation. 

And if a candidate is duly nominated at a general elec- 
tion in more than one constituency, not more than (me of his 
deposits will be returned, and the remainder will be forfeited 
to Government. 
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Rule 1.3. If a candidate dies between the dates of scru- 
tiny and poll, the Returning Officer or other person authorized 
will countermand the poll and report the fact to the local 
government and all proceedings will be commenced anew in 
all respects as if for a new election : but no fresh nomination 
will be necessary in the case of a candidate who stood nominat- 
ed at the time when the poll was countermanded. 

Rule 14. If the nmnber of candidates who are duly no- 
minated and who have not duly withdrawn their candidature 
in the manner specified exceeds that of the vacancies, a poll 
is to be taken : but if the candidates equal the vacancies all 
will be declared elected. 

(3) If the candidates are fewer than the vacancies, all 
such candidates, if any, will be declared elected and the con- 
stituency will be called upon to elect a person or persons within 
a prescribed time. But if a constituency thus called upon fails 
to elect, it will not be necessary for it to be called upon again. 

(4) Votes are to be given by ballot and in general con- 
stituencies in person, but the (lovernor-General or local govern- 
ment may direct that votes may be given otherwise than in 
person, in the case of any specified general constituency or 
of any specified part of any general constituency or in respect 
of any person attending at a polling station in any consti- 
tuency under orders or authority from the Returning Officer 
of that constituency. But no votes are to be given by proxy. 

(5) In plural member constituencies every elector for 
the Council of State and the Legislative Assembly is to have 
as many votes as there are members to be elected, but no elec- 
tor is to give more than one vote to any one candidate except 
in the case of the Bombay (non-Mahomedan) constituency. 
In that constituency the elector may accumulate all his votes 
on any single candidate, or may distribute them as he pleases. 

But in the Madras (non-Mahomedan) constituency the 
election for the Council of State is to be made according to the 
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principle of proportional representation, by means of the single 
transferable vote and votes are to be given in accordance with 
the regulations. And in elections for the Legislative Assembly 
a similar procedure will apply to the Bengal (European) con- 
stituency. 

This clause permits cumuliitive voting in Bombay and voting according to 
the principle of proportional representation by means of the single transferable 
vote in Madras. 

By the cumulative vote every voter has as many votes as there are 
candidates and may give them all to one candidate or dispose of them among the 
candidates as ho pleases. This system enables a group of voters to obtain the 
representation of a special line of thought or policy, if they desire it and combine 
for the purpose. 

The system of proportional representation with tho transferable vote has 
been adopted in England for the election of public bodie.s such as Educational 
autliorities, and is authorised in certain cases by the Bepresontation of tlio Peo- 
ple Act, 1918. Under this system, the voter is assured that if the candidate of bis 
first choice did not need his support, or was so unacceptable as to be ruled out in 
the beginning, his second, or othei' choice will profit by his vote. His vote will 
never be wasted in a vast majority or a hopeless minoiity. 

There is no real difficulty or complication in the sy stein, so far as the voter 
is concerned. If there arc any difficulties, they relate to the subsequent count, 
Avhich is a matter for the returning officer. {See Anson’s Constitutional Law, 
Vol T., p. 148). 

(6) After the polling, votes are to be counted by or under 
the supervision of the Keturniiig Officer and each candidate, 
the election agent of each candidate and one representative of 
each candidate authorised in writing hy him. 

(7) After the count, the Returning Officer declares as 
elected the candidate who has polled the largest number of 
votes. But in the Madras (non-Mahornedan) constituency 
the Returning Officer is to determine the candidate who has 
polled the largest number of votes in accordance with the 
Regulations. 

(8) Where candidates have polled an equal number of 
votes and the addition of a vote will entitle one of them to be 
elected, lots are to be drawn in the presence of the Return- 
ing Officer and the election determined in that way. 



46 


LAW OF ELECTIONS, 


(9) The names of the elected candidates will be pub- 
lished in the Gazette. 

Rule 14 differs in some respects in the various sets of Rules. For example, 
in the Council of State Rules the proviso to Clause 7 states that in the Madras 
(non-Mahomedan) constituency the Returning Officer isto deteimine the candi- 
dates to whom the largest number of votes have been given in accordance with 
the regulations made in that behalf. 

Clause 7 of Rule 14 of the Rules for the Legislative Assembly has a similar 
Iiroviso, but it relates to the Bengal (European) constituency. 

Clause 7 of Rule 14 of the Madras Electoral Rules has the proviso that if one 
or more scats are reserved the Returning Officer is to first declare to be elected 
the non- Brahman candidate or candidates, as the case may be, to whom the 
largest number of votes has been given. 

Clause 7 of Rule 14 of the Bombay Electoral Rules has the proviso that if a 
scat is rcserv^ed the Returning Oflfieer is first to declare to be elected the Mahratta 
candidate to whom the largest number of votes has been given. 

Clause 7 of Rule 14 of the Bengal Electoral Rules has the proviso that in the 
Presidency and Burdwan (European) eonstitueney the Returning Officer is to de- 
termine the candidates to whom the laigest number of votes have been given in 
accordance with the regulations made in that behalf. 

There is no similar ])roviso in the Rules for the Cnited Provinces, Punjab, 
Bihar and Orissa, the Central Provinces or Assam. 

There are some other minor variations appropriate to each set of Rules. 

Rule 16. Multiple elections are dealt with in this Rule, 
which, with some necessary variations, is common to all the 
sets of Rules. 

In the Rules for the Council of State and the Legislative Council Rule 16 
provides that if any person is elected by more than one eonstitueney he is to choose 
within 7 days which he will serve and notify the Secretary to the Government of 
India. 

When that choice has been made, the Governor- General will call upon the 
constituency to elect again. 

If the candidate docs not make the choice of constituencies his election is to 
be void and another election will be called for. 

In Rule 16 of the Rules for the Governors’ Councils if a person is elected by a 
constituency of the local Legislative Council and by a constituency of the Council 
of State or the Legislative Assembly the election to the Local Legislative Council 
will be void and the Governor will call upon the constituency concerned to elect 
another person. 
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Rule 16 (2) of the Governors’ Provinces also provides t hat if a person is elected 
by more than one constituency of the (Local) Legislative Council or by a cousti^ 
tueney of that Council and by a constituency of the Legislative Council of another 
Province, he is to choose within 7 days and give written notice to the Secretaries 
of the Council or Councils concerned and the other Council will be called iijion 
to elect again. 

If the candidate fails to make the choice, his elections will be void and other 
elections will bft culled foi. 



SECTION 10. 

The Ballot. 

This subject is dealt with in Kule 14 which has already been summarized in 
the Section which relates to Elections. 

Frequent references arc made in that Rule to the Regulations which are made 
by each local Government, 

These Regulations are refeiTcd to in Rule 15, and govern, inter alia, the manner 
in which votes are to be given, both generally and in the case of illiterate voters 
or voters under physical or other disability ; the division of general constituencies 
into polling areas, and the appointment of polling stations within those areas ; 
the appointment of officers to jm'sideat polling stations and their duties and the 
performance of those duties by others ; the checking of votes by reference to the 
Electoral Roll ; the i)rocedure to be followed where votes are tendered by persons 
representing themselves to be electors after other i)crsons have voted as such 
electors ; the scrutiny of votes, the safe custody of ballot papers and other election 
papers, and their preservation ; and the conduct of elections generally and the scru- 
tiny of nominations and the manner in which it is to be conducted and the condi- 
tions and circumstances in which persons may present objections. 

It is impossible to summarize all the local Regulations of each Province, but 
some representative clauses may be dealt with and the commentaries thereon 
may be adapted and applied to others. 

liomhatj Electoral Regulations. — Thus, in the case of Bombay, Regulations 
were published in the “ Bombay Government Gazette Extraordinary,” dated 
June 21st, 1923, Part TV of which deals with voting in !Mahomedan and non- 
Mahomedan constituencies , Part V with voting in European, Landholders and 
University constituencies, Part VI with the counting of votes and Part Vll with 
the disposal of ballot papers. 

A form of ballot paper is also published and is as follows : — 

Form of Ballot paper as given in the Regulations published by the 
Government of Bombay. 
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Form of Front of Ballot Paper. 
Counterfoil Serial No. Outer toil Iront. 


Constituency. 

Name and symbol of candidate. 

Cross. 




Number of Polling Station. 




Number of Elector on 



Electoral l^oll. 



Signature of thumb irn- 
piessi on of elector. 




Back of counterfoil. 


Instructions : 

(1) The iiumher of members for whom you may vote is 

(2) Place a cross mark thus X against the name of the candidate, for 

whom you wish to vote. 

Each of the candidates. 

(.*1) The mark should be placed against not more than 


Serial No. 

Part IV of the Bombay Regulations deals exhaustively with the prntedure 
to be followed at the time of lulling. 

The hours of polling on the date fixed for the poll are to be fixed by the local 
Government and published, the Collector i.s to select for each constituency in his 
jurisdiction as many polling stations as he considers necessary and these are 
published and show the polling areas for which they have been selected; the 
Collector appoints a presiding officer for each polling station and such other 
persons called “polling officers” as he thinks necessaiy, 

4 
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The prendiiig officer kec^ order the polUiig eUdora, ■eee that the election 
ii fairiy oondnoied, regaktei the number of eleotore to be admitted at one timcp 
and ezdodfii other penona ezoqit polling offloerBp oandidatea and one agent of 
eaoh candidate^ polioe or other public aerranta on duty, and snoh other penona aa 
the preaiding officer may from time to time admit for the pnr poae of Identifying 
eloctora. 

The preaiding (dfioer haa to doao the polling atatioii at the appointed hoar ao 
aa to preve nt the admiaaioa thereto of Toten after that houTp and no ballot paj)er 
if to be imaed after the doaing hour, but an doctor idio haa reoelred bia ballot 
paper before the doaing hour ia to be allowed a leaaonable oppor tuni ty to vote. 

Polling atationa are to be fumiahed with oompartmonta in idnob votora can 
reoord tbeir Totea ecreencd from obaeorvation, and materiala are to be prorvided to 
enable votera to mark the ballot papen and ballot baxea and oopiea of the dooUnal 
roUa appUoable to eaoh polling atation. 

Immediately before tho polling omnmeiioea, the preaiding officer at each 
atatioa ia to ahow the ballot buz empty to any one p re a e nt at the station and is 
then to look and seal H for nao. 

Immediately before a ballot paper ia doliYered to an deoiar the number, name 
and deaoiipilon of the eleotor, aa stated in the deotoral roll, ia to be called out 
and the number of the dector ia to be entered on the counterfoil and a madLia to 
be placed in a copy of the deotoral rdl agdnit the number of the deotenr 1o 
denote that ho haa reodyed a ballot paper, but without ahowing the partioular 
ballot paper whiob he haa Tooetred. On the counterfoil, entiiea are made of the 
oonatitaeooy, tho name or distinotiro number of the polling station and the 
Bignatme or thumb imprendon of the deotor. 

The elector, on receiving tho ballot paper, then enten a compartment and 
there maika hia paper and fdda it up ao aa to ooooeal bia vote and puts ft, ho 
folded, into the ballot box. Elcoton are to vote and leave without undue dday. 

The predding officer ia to aaaiat any doctor who ia by reason of infirmity 
or illHeraoy unable to vote. 

If a prodding officer baa reason to donbt the identity of tho doctor or hia right 
to vote at a partioular ataticHi ho may of hia own accord question the elector and 
ho moat question him if ao required by a oandidato or poUing agent. 

The questiona refer to his identity with the entry on the rdl and whether 
the deotor haa already voted at the proMmt dectiona in the oonatituenoy and at a 
general election, whether he haa already voted at the particular geoeral dection 
then proceeding for the Lctgialative Ckmndl in any other gouaral oonatitiiezicy. 

The deotor ia not to be aupifiied with a ballot paper if he refuses to answer 
one of the queadona and unleaa he anawera the fiiit in the affirmative, the second 
in tho negative, and (at a general dection) tho third alio in the negative. 

The ballot paper la in the form already aet out, and the ballot papa are to 
be aerially numbered, the aerial number being printed on the counterfoil and on 
the bock of the ballot paper. 
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Where it appears that some other elector has already voted under the same 
name, the applicant for a ballot paper may be questioned and then given a paper, 
which he may mark with his vote, but this paper will not be put in the ballot box 
and will be kept by the presiding officer in a separate packet. The person ten 
dering the ballot paper must then sign his name and address against the entry 
in a list kept for the purpose. 

If a polling agent declares and undertakes to prove that any person by ap- 
plying for a ballot paper has committed the otfence of personation, the presiding 
officer may require that person to enter his name and address in a list kept for 
challenged votes. 

If a voter spoils his ballot paper inadvertently he may be given another and 
the spoiled paper and its counterfoil will bo cancelled. 

A presiding officer whose duties keep him at a station at which ho is not en- 
titled to vote, may obtain a certificate from the Collector and vote there. 

After the closing of the polling, the presiding officer makes parcels of and seals 
in the presence of any candidate or polling agent who may be present, the ballot 
boxes, the unused ballot pai)ers, the tendered ballot paper, the spoilt ballot papers, 
the marked copy of the electoral roll, the counterfoils, the list of tendered votes, 
and the list of challenged votes and delivers them to the Iteturiiiiig Officer. The 
“ Returning Officer ” is described in Clause I of Part I of the Regulations. 

»Some special regulations relate to voting in the other constituencies. 

Part \^I regulates the counting of votes. 


Madras Electoral Regulations . — In the case of Madras, Regulations were 
published in the “ Fort 8t. Oeorge Gazette/’ dated J uly I7th, 1923, for the conduct 
of elections for the general and special constituencies of the Madras Legislative 
Council. 

A form of ballot paper is given which is similar in material points to that 
contained in the Bombay Regulations, but it also contains a form of declaration 
on the counterfoil (which is entitled the Declaration paper) by which the elector 
declares that he is an elector for the constituency for which he is about to vote 
and that he has signed no other ballot paper. 

Regulations 11 to 33 relate to the ballot, and under them personal voting is 
necessary. Regulations 35 to 43 enable electors resident in eight constituencies 
to vote by post. The eight constituencies are: — Madras Planters, Madras 
Chamber of Commerce, Southern India Chamber of Commerce, Madras Trades 
Association, Nattukkottai Xagarathars Association, University of Madras, 
European and Anglo-Indian. 

The procedure laid down for personal voting is similar in material points to 
that laid down in Bombay. 


The English Ballot Aot of 1872, provides the procedure to be followed at 
parliamentary elections* 
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Section 2 provides that in case of a poll at an election, the votes shall bo given 
by ballot : the ballot paper is to show the names and description of the can- 
didates ; leave a number printed on the back, the same number being printed 
on the face of the counterfoil* At the time of voting the ballot paper is to be 
marked on both sides with an official mark and delivered to the voter within the 
polling station and the number of the votes on the register of voters is to be marked 
on the counterfoil. The voter then secretly marks his vote, folds the paper so as 
to conceal his vote, shows the presiding officer the official mark at the back and 
places the paper in the ballot box. 

By the same section a ballot paper is void if it has not on its back the official 
mark, or if it gives votes to more candidates than the voter is entitled to vote for 
or if anything except the number on the back is written or marked by which the 
voter can be identified. In such case the paper is not to be counted. 

By Section 12 no person who has voted at an election shall, in any legal 
proceeding to question the election or return, be required to state for whom he has 
voted. 

By Section 13 no election is to be declared invalid by reason of a non-com - 
pliance with the rules contained in tho 1st Schedule of the Act, or by any mistake 
in tho use of the forms in that Schedule, if it appears to the tribunal having 
cognizance of the question that the election was conducted in. accordance with the 
principles laid down in the body of the Act, tind that such non-compliance ditl not 
affect the result of the election. 

It was hold in Woodurird v. fiarson^ L.R. 10, C.l*. 733, that ballot papers marked 
in the following manner did not avoid the vote in the absence of evidence of con- 
nivance or pre-arrangement: — 

Placing a single stroke slanting or upright in lieu of a cross - 

Placing a star instead of a cross. 

Placing a cross blurred or marked with a tremulous hand. 

Placing a cross on the left hand side of the ballot paper. 

Drawing a pencil line through the name of the candidate not voted for. 

It was also held that tearing the ballot paper longitudinally through the 
centre did not avoid the vote. 

It was decided in the same case, however, that where a voter placed no cros.^ 
against the name of a candidate but wrote his own name opposite the name of a 
candidate the vote was void. 

And it was also held that ballot ptvpcrs were void if they contained votes or 
marks indicating an intention to vote for more candidates than the voter WiIlS 
entitled to vote for. 
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The various points decided in Woodward v. Sarson (supra) may be illustrated, 
as follo’v^s : — 


Name of Candidate. ! 

Cross 

A.B. 1 / 

1 1 

c. D. ’ 



(Upright fltrohe.) 


Good. 


A. B. 


(Slanting stroke.) 


C. D. 


Good. 


I A. B. 


X P 


C. D. 


(Cross with an im- 
perfect P.) 


Good. 


A. B. ! X 

I 


I C. D. 


(Cross. ) 


Good. 


A. B. 

1 

C. B. 

* 


(Star.) 


Good 
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X 



C. D. 


Goo(L 


1 

A. B. 


C. D. 



Good. 


A. B. 


A. D. 


Good, 

A. B. 

1 

»Tohn Jones 1 

1 

1 

C. D. 

1 

1 

1 

Void. 

A. B. 

X 

C. D. 

X 

Void. 


(Blurred cross.) 


(Cross on left hand 
side of paper.) 


(Pencil line through 
name of candidate 
not voted for.) 


(No cross hut elec- 
tor’s name written.) 


(Two crosses where 
the elector is entitl- 
ed to only 1 vote). 


In the Thombury Election Petition, 16 Q.B. 739, it was held that a ballot paper 
which conforms in other respects to the requirements of the Ballot Act, 1872, is 
not void because it has not on the face of it the official mark directed by Section 2 
to be marked on both sides of the ballot paper- 


It is sometimes important to ascertain whether the acts of a Returning Offic er 
are merely ministerial or judicial. 
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Section 2 of the English Ballot Act, 1872, provides, that after the 

close of the poll the ballot boxes shall be sealed up so as to prevent the introduction 
of additional ballot papers and shall be taken charge of by the returning officer and 
that officer shall in the presence of such agents, if any, of the candidates as may 
be in attendance, open the ballot boxes and ascertain the result of the poll by 
counting the votes given to each candidate and shall forthwith declare to be 
elected the candidates or candidate to whom the majority of votes have been 
given and return their names to the clerk of the Crow'n in (.Chancery. The 
decision of the Returning Officer as to any question arising in respect of any 
ballot paper shall bo tinal, subject to reversal on petition questioning the election 
or return. 

The duties and position occupied by a returning officer under tliis section 
\vore considered by the House of Lords in Pritchard v. Mayor of Bangor^ i;i A, 
C. 241. The Lord Chancellor, after citing section 2 of the Ballot Act» said that the 
function of the returning officer was to do, and only to do, what the statute pres- 
cribe d; he was to count the votes, namely the written papers put into the ballot 
box, and according to their number, to declare which candidate had been elected. 
Only one judicial function was given to the returning officer with regard to the 
question of the validity of the voting papers, as papers, namely to see whether 
they complied with the Statute or whether there was any objection to them. That 
was the only judicial function which he possessed. 

Lord Watson agreed that certain judicial duties were conferred oji the re- 
turning officer by the section cited. He was to decide upon the validity of thp 
ballot papers and his decision remained final if not challenged and reversed in an 
Election Court. But his duties were purely ministerial as regarded the taking 
of their votes from the electors and reporting the result of them. He was to count 
the votes and when he had done so and had ascertained the number given for each 
of the candidates he was to make a declaration of the number of the votes and of 
the persons who had received the greater number. Having done that, he was 
functus officio. 

Lord Herschell agreed that the only judicial function of the returning 
officer was to exercise was “the decision as to any question arising in respect of 
any ballot paper.” This was indicated by the provision that his decision on such 
a question w^as to be final, subject to reversal on a petition. He held that the 
returning officer had no functions beyond those defined by the Ballot Act and that 
he had no powder to pronounce an opinion as to the qualification of a candidate. 
Looking at the balance of convenience it seemed to him that it would be inex- 
pedient to give a returning officer such a power. The question of qualification 
or disqualification must frequently depend on nice points of law, and often iq^on 
difficult and disputed questions of fact. He held that a returning officer could not 
declare a person elected who had not received the majority of votes, because he had 
come to the conclusion that for some reason or other one of the candidates was 
disqualified. 

In the result it was held that the returning officer had no jurisdiction to de- 
termine the question of disqualification of a candidate, and that the proper method 
for determining that question was by election petition. 



56 


THE LAW OF ELECTIONS. 


Another case which deals with the position of a returning officer, and whether 
it is judicial or merely ministerial, is Reg, v. ^Jollins, 2 Q. B. O. 30. That deci- 
sion was given under a statute which defined the duties of the official who corres- 
ponded to the returning officer as follows : He was, on the day after the election, 
to ascertain the validity of the votes by an examination of the rate-books and 
other books and documents or witnesses as he might think necessary. This was 
held to be a judicial duty. But he was also to add up the votes and certify the 
result showing which candidate had been elected. This was held to be a minis- 
terial duty. 

The general rule was recognized, that what is done by an officer ministerially, 
may be questioned, but that if the officer acts judicially his decision is binding 
and conclusive unless an appeal is given. 

Similarly by section 23 of the Thames Conservancy Act, 1894, “ The returning 
officer shall, according to the best of his judgment and ability, make a true return 
in writing of the person or persons elected, and every person so returned shall be 
deemed to be duly elected ” and it was held that, by the terms of that section, 
the returning officer, in making his return had acted judicially, and that the 
return was conclusive. 



SECTION 11. 

General Provisions Relating to Members. 

These arc set out in part VI, which is common to the electoral rules for all 
the elected bodies, and may be summarized as follows; — 

Rule 24. Every elected or nominated member is before 
taking his seat to make an oath or affirmation of his allegiance 
to the Crown, to the effect that he will bear true allegiance to 

His Majesty, the King-Emperor of India, and that 

he will faithfully discharge the duty upon which he is about 
to enter. 

Rule 25. If a person who has been nominated or elected 
subsequently becomes siibject to any of the disabilities set 
out in Rule 6 or Rule 20, or fails to make the oath or affir- 
mation prescribed by Rule 22, within such time as the Cover- 
nor-General considers reasonable, the Governor-General is to 
declare the seat vacant, if the disqualification has not been re- 
moved imder the rales. When a seat is so declared vacant, 
the constituency will be called upon to elect or nominate 
another person. 

Rule 26. When the vacancy occurs in the case of an elect- 
ed member by reason of his election being declared void or of 
absence from India, inability to attend duty, death, accept- 
ance of office or resignation duly accepted the Governor- 
General or Governor will call upon the constituency concern- 
ed to elect a person to fill the vacancy within a defined time. 

If a vacancy occurs in the case of a nominated member, 
the Governor-General or Governor will nominate to the 
vacancy a person having the necessary qualification under the 
Rules. 

Rule 27. When the term of the elected body expires or 
it is dissolved, a general election will be held so that the new 
body may be constituted ; and for that purpose the Governor- 
General or the Governors of Provinces will call upon the 
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several constituencies to duly elect members within a defined 
time, and they will make the necessary nominations to com- 
plete the body. 

Buie 28. The names of members so elected will as soon as 
possible be gazetted. 

Buie 29. If any difficulty arises as to the preparation or 
publication of any electoral roll, or as to holding any elections 
the Governor-General or the local governments may by order 
do anything not inconsistent with the Buies which appear to 
be necessary. 



SECTION 12. 

The Final Decision of Doubts and Disputes as to the Validity 
of an Election. 

This subject is dealt with in Part VTl and in Schedule V. of the Electoral 
Rules; and in Part II of Act XKXIX of 1920, entiltcd “The Indian Elections 
and Enquiries Act, 1920.” 

Kule 30. Some special definitions are here given for the 
purposes of Part VII and Schedule V of the Electoral Rules. 

“ Agent ” includes an election agent and any person who 
is held by Commissioners to have acted as an agent in connec- 
tion with an election with the knowledge or consent of the 
candidate. 

“ Candidate ” means a person who has been nominated 
as a candidate at any election or who claims that he has 
been so nominated, or that his nomination has been impro- 
perly refused and includes a person who, when an election is 
in contemplation, holds himself out as a prospective candidate 
at such election, provided that he is subsecjuently nominated 
as a candidate at such election. 

“ Electoral right ” means the right of a person to stand 
or not to stand as, or to withdraw from being a candidate, or 
to vote or refrain from voting at an election ; and “ returned 
candidate ” means a candidate whose name has been publish- 
ed under the electoral rules as duly elected. 

It will bo seen that the definition of a “ candidate ” in this Part, that is, for 
the purposes of election petitions is wider than that given by the new Section 171 A 
of the Penal Code (which deals with the offences of bribery, undue influence and 
personation), in that the present definition includes a person who claims that he 
has been nominated, or that his nomination has been improperly refused. 

Kule 31. No election is to be called in question except by 
an election petition presented in accordance with the provi- 
sions of Part VII r.r. 30 et seq, of the Electoral Kules. 

Rule 32. An election petition may be presented to the 
Governor-General or Governor by any candidate or elector 
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within 14 days from the date on which the return and declara- 
tion of the election expenses of the returned candidate have 
been received by the Eetuming Officer; or within 30 days 
from that date by an officer empowered by the Governor- 
General in Council or the Local Government in that behalf on 
the ground that the election was not a free one by reason or 
the large number of cases in which undue influence or bribery 
has been exercised or committed ; or on the ground that the 
returned candidate or his election agent or any other person 
acting with the connivance of the candidate or of his election 
agent has been guilty of the offence of bribery, undue influence 
or personation as defined in Chapter IX A of the Penal Code 
in respect of the election, by any candidate or elector within 
14 days of the date on which the returned candidate, election 
agent, or other person is convicted of such offence. 

An election petition is to be deemed to have been present- 
ed to the Governor-General or Governor when it is delivered 
to him or to any officer appointed to receive it, either by the 
person making it or by a person authorised in writing by the 
person making it ; or by registered post ; 

and when the last day for presenting a petition is a public 
holiday, it may be presented on the next succeeding day which 
is not a holiday. 

Rule 33. The petition is to contain a statement in concise 
form of the material facts on which the petitioner relies, and 
is to be accompanied by a list signed and verified setting forth 
full particulars of any corrupt practice which the petitioner 
alleges, including as full a statement as possible as to the names 
of the parties alleged to have committed any corrupt practice 
and the date and place of its commission. 

The Commissioners may allow the list to be amended or 
may order further or better particulars, on such terms as to 
costs as they may direct. 

Rule 34. In addition to questioning the election of the 
returned candidate the petitioner may claim a declaration 
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that he himself or any other candidate has been duly elected, 
in which case he must join as respondents, all other candi- 
dates who were nominated at the election. 

Rule 35. The petitioner must deposit the sum of Rs. 
1,000 in cash or Government promissory notes of that value 
at the then market rate, as security for costs, otherwise the 
petition will be dismissed. No deposit is, however, necessary, 
if the petition is presented by an officer empowered in that 
behalf. 

Rule 36. If all these provisions (as to date of presenta- 
tion, particulars, or deposit) are not complied with, the Gover- 
nor-General or Governor will dismiss the petition. But 
if the petition is not dismissed the Governor-General or Gover- 
nor will appoint those persons as Commissioners, who are, 
or have been, or are eligible to be appointed Judges of a High 
Court under the Government of India Act, and will appoint 
one of them as Rresident, and applications and proceedings 
will then be dealt with by the Commissioners. If the services 
of any Commissioner are not available or if during the course 
of it any Commissioner is unable to continue to attend it, 
another will be appointed. A President of the Commission may 
be appointed even before the Commissioners and references 
may be made to him as to matters which may have to be done 
before the commencement of the enquiry. 

The President will as soon as possible cause a copy of the 
petition, to be served on each respondent, and to be pub- 
lished in the Gazette and may call on the petitioner to execute 
a bond in such amount and with such securities, as he may 
require for the payment of any further costs. This will not 
be required when the petition has been presented by an officer 
empowered in that behalf. At any time within 14 days of 
the publication of the petition in the Gazette any other can- 
didate is to be entitled to be joined as a respondent on giving 
security in a like amount and procuring the execution of a 
like bond. 
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]f more petitions than one are presented the Governor- 
General will refer them all to the same Commissioners, who 
may, at their discretion, enquire into them either in one or 
in more proceedings as they think fit. 

Rule 37. The enquiry is to be conducted as nearly as 
possible in conformity with the procedure in the Civil Proce- 
dure Code applicable to civil suits, and subject to the provi- 
sions of the Electoral Rules. 

As regards evidence, the Commissioners need only make a 
memorandum of its substance. 

Rule 38. The Governor-General or Governor appoints 
the place at which the enquiry is to be held, but the Commis- 
sioners may, in their discretion, sit for any part of the enquiry 
at any other place in the province in which the constituency 
in question is situated. They may also depute any one of 
their number to take evidence at any place in that province. 

Rule 39. An election petition may be withdrawn only with 
the leave of the Commissioners ; and the consent of the peti- 
tioners must be given to a withdrawal if there are more 
petitioners than one in the application. If it is desired to with- 
draw a petition before any commission has been appointed 
leave must be given by the Governor-General or Governor. 
If an application for a withdrawal is made to the Commissioners 
notice of it is to be given to all other parties to the petition 
and is to be published in the Gazette, and the notice is to fix 
a date for the hearing of the application. 

An application to withdraw a petition will not be grant- 
ed if the Governor-General or the Governor or the Commis- 
sioners are of the opinion that it has been induced by any bar- 
gain or consideration which they consider ought not to be 
allowed. 

If an application is made to the Commissioners to with- 
draw a petition and is granted the petitioner is to be ordered 
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to pay the respondent’s costs theretofore incurred or such por- 
tion thereof as the Commissioners may think fit; the notice of 
withdrawal is to be published in the Gazette by the Governor- 
General or Governor or by the Commissioners, and any person 
who might, himself, have been a petitioner, may, within 14 
days of such publication, apply to be substituted as a peti- 
tioner in place of the party withdrawing and on depositing the 
security will be entitled to continue the proceedings upon 
such terms as the Commissioners may thinlc fit. 

Rule 40. An election petition abates only on the death of 
a sole petitioner or of the survivor of several petitioners ; but 
if the sole petitioner was an officer empowered to present the 
petition the proceedings may be carried on by any other officer 
similarly empowered. 

Notice of the abatement of a petition is to be published in 
the Gazette, by the Commissioners, or if it abates before Com- 
missioners are appointed, by the Governor-General or Governor; 
and any person who might have been a petitioner may within 
14 days apply to be substituted as a petitoner, on giving 
security and may then continue the proceedings as the Com- 
missioners may think fit. 

Rule 41. If before the trial of the petition is concluded a 
respondent dies or gives notice that he does not intend to 
oppose the petition the Commissioners will publish notice of 
that fact in the Gazette. In that case also, any person who 
might have been a petitioner, may, within 14 days of such 
publication, apply to be substituted for the respondent and 
oppose the petition as the Commissioners may think fit. 

Rule 42. At the enquiry, if a candidate other than a 
returned candidate claims the seat for himself the returned 
candidate or any other party may give evidence to prove that 
the election of such candidate would have been void if he had 
been the returned candidate and a petition had been presented 
against his election. But this evidence can only be given if 
notice has been given to the Commissioners within 14 days 
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from the publication of the petition and if the deposit is made 
and a bond executed. The notice is to he accompanied by the 
statement and list of particulars required for an election 
petition, and must be signed and verified in the same way. 

Rule 43. The Commissioners may require the Advocate- 
General or some one instructed by him to attend and take part 
in the proceedings as they may direct. 

Rule 44. If in the opinion of the Commissioners the elec- 
tion of a returned candidate has been procured or induced or 
the result of the election has been materially affected by a 
corrupt practice ; or any corrupt practice specified in Part I 
of Schedule V of the Electoral Rules has been committed 
or the result of the election has been materially aft'ected by the 
improper acceptance or refusal of any nomination or by the 
improper reception or refusal of a vote or the reception of any 
vote which is void, or by any non-compliance with the provi- 
sions of the Government of India Act or the Rules or Regula- 
tions made under it (which will include the Electoral Rules) 
or by any mistake in the use of any form annexed thereto, 
the election of the returned candidate is to be void. 

Similarly, if in the opinion of the Commissioners the elec- 
tion has not been a free election by reason of the large nmnber 
of cases in which undue influence or bribery within the mean- 
ing either of Part I or Part II of Schedule V to the Electoral 
Rules, has been exercised or committed, the election is to be 
void. 

On the other hand, the Commissioners may find that an 
election is not void if they report that a corrupt practice spe- 
cified only in Part I of Schedule V has been committed by 
an agent, such corrupt practice not amounting to any form 
of “ bribery ” other than “ treating,” as explained in the Elec- 
toral Rules, or to the procuring or abatement of personation. 

But to enable the Commissioners to give a finding that the 
election is not void, they must report that they are satisfied 
that no corrupt practice was committed at the election by 
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the candidate himself or by his election agent ; and that the cor- 
rupt practices mentioned in the report were committed con- 
trary to the orders and without the sanction or connivance of the 
can^date or his election agent ; and that the candidate and his 
election agent took all reasonable means for preventing the 
commission of corrupt practices at the election ; and that the 
practices mentioned in the report were of a trivial, unimpor- 
tant and limited character ; and that in all other respects the 
election was free from any corrupt practice on the part of the 
candidate or any of his agents. 

The expression “ treating ” for the purposes of this report 
is given the following definition : — The incurring in whole 
or in part, by any person of the expense of giving or providing 
any food, drink, entertainment or provision to any person 
with the object, directly or indirectly, of inducing bim or any 
other person to vote or refrain from voting or as a reward for 
having voted or refrained from voting. 

Rule 45. At the conclusion of the Enquiry the Commis- 
sioners are to report whether the returned candidate or any 
other party to the petition who has claimed the seat has been 
duly elected. Their finding is to be given with due regard 
to the questions whether the election is void or not void, for the 
reasons and considerations set forth in the foregoing Rule 44. 

The report is to include a recommendation by the Com- 
missioners as to the total amount of costs which are payable 
and the persons by and to whom they should be paid. 
This recommendation may include a recommendation for the 
pa 3 anent of the costs of the Advocate-General or a person 
attending under his instructions. 

The report of the Conomissioners is to be in writing signed 
by all the Commissioners and is to be forwarded by them to 
the Governor-General or Governor who will issue orders in 
accordance with the report and publish it in the Gazette and 
those orders vdll be final. 

5 
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Buie 46. In case of a difference of opinion among the 
Commissioners either in their report or in any other matter, 
the opinion of the majority is to prevail and the report is to be 
expressed in the terms of the views of the majority. 

. Biuie 47. When a charge of any corrupt practice is made 
in an election petition the Commissioners are to record in 
their report a finding whether a corrupt practice has or has not 
been proved to have been committed by any candidate or 
his agent, or with the connivance of any candidate or his agent, 
and the nature of such corrupt practice. 

Tlie Commissioners in their report are also to record the 
natncs of all persons (if any) who have been proved at the 
inquiry bo have been guilty of any corrupt practice, and the 
nature of such corrupt practice, with any such recommenda- 
tions as they may desire to make for the exemption of any 
such persons from any disqualifications they may have incurred 
in that connection under the Electoral Rules. But this is 
subject to the proviso that no person shall be so named in the 
report unless he has been given a reasonable opportunity of 
showing cause why bis name should not be so recorded. 

Interpretation of Electoral Rules. 

This subject is dealt with in Part VIII of the Rules. 

Rule 48. If any question arises as to the interpretation of 
the Electoral Rules, otherwise than in connection with an 
^‘lection enquiry held under them, the question is to be referred 
to the Qovemor-General and his decision is to be final. 

This means, of course, tliat an Election Court is competent ^o nut its own 
lutcrprctation on the Rules. 

Pa.rt II of Act XXXIX of 1920 relates to “ Election enquiries and other 
matters/’ and the w'ord “ election ” as there used refers to elections to both 
<^liainbers of the Indian Legislature and to a Legislative Council constituted under 
ti^e Government of India Act. 

It defines the powers of Commissioners appointed to hold enquiries, which 
are to be similar to those vested in a Court under the Code of Civil Procedure in 
respect of discovery and inspection, enforcing the attendance of witnesses and re- 
quiring the deposit of their expenses, compelling the production of documents. 
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examining witnesses on oath, granting adjournments, reception of evidence taken 
on affidavit and issuing commissions. Commissioners may also summon and 
examine suo molu any person whose evidence appears to them to be material. 
The jurisdiction of Commissioners to enforce. the attendance of witnesses is, how- 
ever, confined to the Province in which the election was held. The provisions 
of the Indian Evidence Act are to apply to such enquiiies and no document is to 
be inadmissible in evidence on the ground that it is not duly stamped or registered. 
Witnesses are not to be required to state for whom they have voted at an election 
but are bound to answer any other relevant question even if such answers incri- 
minate them but are entitled to receive certificates of indemnity against proser 
cution if such answers have been given truly. Such certificates, however, are not 
to relieve from election disqualifications. Parties may appear before Commis- 
sioners either in person or by pleader unless the Commissioners require them to 
appear in person. The reasonable expenses of witnesses may be allowed by the 
Commissioners, who also have full power and discretion to determine by and to 
whom and to what extent costs are to be paid and may allow interest on such 
costs, and may determine the fee payable by a party to his advisory pleader 
an order for the payment of costs may be executed in the appropriate Civil 
Courts. 



SECTION 13. 

The Electioii Petition. 

Forma : Practice and Commeniariea, 

An election petition may be presented by (1) any candidate or (2) elector. 
The term candidate ” is defined as “ a person who has been nominated as 
•candidate ”, so that he is none the less a ** candidate” even if his nomination was 
erroneous or unsupportable because he was not really qualified for nomination^ 
If he has in fact been nominated even wrongfully he becomes a ” candidate ” 
sud may petition. 

A ruling was given to this effect in Harford v. Lynskey: (1899) 1 Q. B. 862 
.and the definition in the Indian Electoral Buies (supra) seems to show that this 
position is accepted in India. 

The term ” elector ” is not defined in the rules nor does the term ” voter ” 
(which is used in England) seem to be defined in England. Rule 10, however, 
•entitles every person on the electoral roll for the time being in force to vote. 

It must be presumed, therefore, that, prima facie, an elector whose name 
.appears as such in the Electoral Roll is entitled to present a petition. 

When a petition has once been presented it may not be withdrawn without 
the leave of the Commissioners so that, if it is once presented, even by a 
person who was not in fact qualified to present it, the Commissioners, presumably * 
may keep it on their file and hear and determine it. 

But, if the withdrawal is allowed, the petitioner will be ordered to pay the 
^respondent costs. 

Rule 33, which deals with the presentation of a petition, deals with its form 
rather than with the substantive grounds on which it may be based. 

Thus, it is to contain a concise statement of the material facts on which the 
petitioner relies together with a list giving particulars of any ‘ corrupt practice 
which he alleges.” 

Though this suggests that the Rule only contemplates a petition being 
founded on a corrupt practice, the rule is not exhaustive and there is no express 
limitation to that effect and there appears to be no prohibition against apeti- 
tionbeing founded on other grounds. 

This view is borne out by Rules 31 and 32 by virtue of which an election 
can be called in question by petition; and the petition may be presented by a 
candidate or elector:— a perfectly general provision, which in no way confines the 
petition to the ^grounds of corrupt practices. 

The petition which a public officer is empowered to present does, however, 
-seem to be confined to such practices. 



th;;b election petition. 69 

The result seems to be that, at any rate in the case of petitions by cai»4»^teai 
or Sectors, any ^und may be put forward to show that substantial justice has not 
been done in the election. For example if the regulations in force in a Province 
for the purpose of elections should not be followed, as directed by Rule 15, the 
result might be that a so-called election could not strictly be accepted as an eleC^ 
tion at all, as expressing the will of the entire electorate. 

It would be impossible to enumerate the various circumstances that might 
exist and whi^ might singly or collectively render an election abortive as express* 
ing the will of the entire electorate* 

The Regulations might not have been followed in regard to nominations and 
scrutiny of nominations, or for the checking of voters by reference to the electoral 
roll, or for the voting by illiterate voters, who are probably the most numerous 
class of voters in country districts or for the scrutiny of votes if one has been held: 

Or, floods in a particular locality might have prevented electors from having 
access to the polling stations, or processions or riots for which the candidate was 
not responsible might have intimidated whole classes or communities from voting 
or polling booths might not have been opened. 

A miscount is another ground on which a petition can clearly be founded 
because it means that the successful candidate has not, in fact, been retun^ed. 

It is inconceivable that a petition could not be presented to question the 
election of a candidate returned in such circumstances. In Woodward v. Saraons : 
L.R.10, C.P.733, decided in 1875, it was laid down that an election is to bo declared 
void by the common law of England applicable to parliamentary elections if it has 
been so conducted that the tribunal which is asked to avoid it is satisfied, as a matter 
of fact, either that there was no real electing at all, or that the election uas not 
really conducted under the subsisting election laws, — that the constituency 
baa not in fact, had a fair and free opportunity of electing the candidate which 
the majority might prefer, or that there is reasonable ground to believe that a 
majority of the electors may, by reason of irregularities in the mode of conducting 
the election, have been prevented from electing the candidate they preferred. 

Lord Coleridge, C. J., considered that there would be no real election if, for 
instance, a majority of the electors were proved to have been prevented from 
recording their votes effectively according to their own preference, by general cor- 
ruption or general intimidation, or by being prevented from voting by want of 
machinery necessary for voting as by polling stations being demolished or not 
opened or by other of the means of voting according to law not being supplied 
or supplied with such errors as to render voting by means of them void, or by 
fraudulent counting of votes, or false declaration of members by a returning 
officer or by such other acts or mishaps. 

The Lord Chief Justice added that the same results would follow if tho 
tribunal trying an election petition should be satisfied that there was reasonable 
ground to believe that a majority of the electors may have been prevented 
from electing the candidate they preferred. Otherwise the tribunal ought not 
to declare the election void. 
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The same case shows that an election must be conduct^ in the manner laid 
<iown by the laws which govern elections. For instance, an entire section of a 
constituency might conceivably agree among themselves, by meeting or show of 
hands, or circular letters, to elect a particular candidate in place of an election 
by ballot. This would not be an election oven though the choice of the candidate 
really represented the will of the constituency. It is conceived that it would 
not be necessary to allege or establish that a “ majority of the electors,” in the 
entire electorate had been deprived of their vote. A candidate might have been 
returned with a small majority, and in that case, a local obstacle to voting might 
have deprived electors from voting to an extent sufficient to make the majority 
'doubtful. 

It was, however, held, in the same case that to render an election void 
•under the English Ballot Act, 1872, by reason of non-observance of, or non-com- 
pliance with the rules or forms given therein, such non-observance or non-com- 
pliance must be so great as to satisfy the tribmial before which the validity of the 
•election is contested, that the election has been conducted in a manner contrary 
to the principle of an election by ballot, and that the irregularity complained of 
did effect or might have affected the results of the election. 

In an old case decided with reference to the common law the court refused to 
upset an election merely because the polling booths had been opened an hour too 
late and closed an hour too soon, where it was not shown that the result of the 
election had been affected. In another similar case a petition was allowed on its 
being shown that the returning officer had returned the wrong candidate because 
a mob bad compelled him to do so. Intimidation sufficient to frighten a candidate 
to withdraw was another ground on which a petition was allowed. 

In a case decided in 1869, after the Parliamentary Elections Act, 1868, an elec- 
tion was set aside on its being shown that two polling stations wore not opened. 

Where a candidate has been returned by a substantial majority the court 
does not upset the election on grounds which can only affect a few votes. As in 
a case where the majority was nearly 450 and the irregularities included not allow- 
ing 2 dear week days to elapse between nomination and poll, (one day being a 
Sunday), and nearly 200 counterfoils had not been detached by the returning 
officer 

But where three candidates had been nominated and one withdrew but the 
returning officer allowed his name to be printed on the ballot papers and 34 electors 
voted for him and the successful candidate only had a majority of 3 votes, the 
•election was upset. Wilson v. Ingham: 64 L. J. Q. B. 775. (The election was 
to an urban district council but the principle applies to all elections.) 

The form of an election petition is given in outline in Rule 33, which provides 
that it is to contain a statement in concise form of the material facts on which the 
petitioner relies. 

Under the English Parliamentary Election Petition Rules made pursuant to 
the Parliamentary Election Act, 1868, an election petition is to contain the fol- 
lowing statements; — (1) It is to state the right of the petitioner to petition and 
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2) it is tb state the holding and result of the election and bri^y state the facts’ a»d 
grounds relied on to sustain the prayer. 

The petition is to be divided into paragraphs each of which (as nearly as may 
be) is to be confined to a distinct portion of the subject, and every paragrd.](ih is to 
be numbered oonsecutively and no costs arc to be allowed of drawing or copj^g 
any petition not substantially in compliance with this rule unless othorwiso ordered 
by the oourt or a judge. 

The petition is to conclude with a prayer, as for instance, that some specified 
poison should be declared duly returned or elected or that the election should, bo 
declared void, or that a return may be enforced (as the case may be) and to bo 
signed by all the petitioners. 

A form is given, but any petition drawn to the like effect is to be sufficient : — 
FORM OF PETITION. 

In tue Common Pleas. 

The Parliamentary EkciioriH Act, 1868. 

Election for (state the place) holdon on the day of A. D. 

The petition of A. of (or A. and B.) whose name is subscribed. 

1. Your petitioner A. is a person who voted (or had a right to vote) at the 
.above elocution (or claims to have had a right to be returned at the above election, 
or was a candidate at the above election) ; and your petitioiuir B. (state his right 
.also). 

2. And your petitioners states that the election was holden on the 

day of A. D. when X. Y. and Z. were candidates and the Re- 

turning Officer has returned X. and Y. as being duly e]ect<Hl. 

3. And your petitioners say that (hero state the facts and grounds on which 
the petitioners rely). 

Wherefore your petitioners pray that it may be detonnined that the said 
X. was not duly elected or returned and that the election was void (or that Z. wa0 
duly elected or returned and oiight to have been returned or as the case may be). 

Signefl. A. 

„ B. 

Various questions arise in different cases as to the persons who should bo rruido 
parties to an election petition. 

The decision in Lajie v. Warren, 14 Q. B. D. 548, was under the English 
Municipal Corporations Act, 1882, but the principle decided can be applied to any 
election petition. It was there held that an election petition may b© prest^nted 
against some only of the persons returned at a Municipal election althou^i tha 
ground of the petition is one affecting the vajidity of the election as a whple^ and 
the court can, on such a petition declare the persons so petitioned agai^at^ not 
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to hare beea eleoted. Brett, M.R., said that a petition against all the oan(B« 
dates returned would have been valid ; but those who had potiticmed in the case 
had petitioned against the return of only three candidates, and he held that they 
were entitled to do so. By way of illustration he put a case in which, say, four 
candidates had all be«i guilty of brib^, and that a petition was presen^ against 
enJy three of them. It could not be tolerated that those three should i)e allowed' 
to contend that although they were admittedly guilty of bribery their return couli 
not be questioned because there was a fourth candidate who was equally guilty 
of bribexy* but whose election had not been questioned. Cotton, L.J., agreed that 
the court ought not to abstain from holding that three candidates were not dulj 

elected, merely because there was a fourth person whose election was open to thi 

same objection but could not be questianed because the time for filing a petition 
had elapsed. 

In MmlcsweU v. Thompson (1898) 1 Q.B. 479 there were eight candidates foi 
five seats. The five highest on the poll were declared elected; the respondent 
being the fifth. The candidate who was sixth on the poll, presented a petition 
against tl?o>Mection of the respondent, on the ^und that certain votes given for 
the petitioner had been wTongly counted for the respondent or for some other 
candidate, and the petitioner claimed the seat. A recount was had of the votes 
given for the respondent and that for the petitioner with the result that the peti- 
tioner was found to have a majority over the respondent. The votes of the other 
candidates were not recounted. It was held that the petitioner was entitled to 
the seat. The court laid down that it was enough for him to establish that he 
had leceived more votes than the respondent, and that it was unnecessary for him 
to have a recount of the votes given for the first four candidates. 

The case arose at an election of members of a School Board under the Muni- 
cipal Corporations Act, 1882 ; but the principle laid down is of general application, 
as it was really a decision under the Ballot Act, 1872. 

The argument for the respondent (whose seat was forfeited as the result of 
the recount) w^as in effect that the recount should have been general and not 
only as between the petitioner and the respondent, because even though the peti- 
tioner was found to have the greater number of votes on the recount and as bet- 
ween those two, the respondent might have been found to have a greater number 
than one of the first four, if the recount had been a general one. 

Hawkins and Channell, JJ., were against this contention, and declared the 
petitioner elected. The decision was largely influenced by the fact that the elec- 
tion of the first four had been left unchallenged and the twenty -one days during 
which objections might have been lodged had been allowed to pass. Their 
elections had therefore become final. Hawkins, J., conceded that if the election 
of the first four had been challenged the court nught have had some difficulty in 
saying what course ought to have been pursued. 

Where an officer has merely done his duty in deciding whether an ob- 
jection to a nomination paper is valid or not and no charge is laid against him of 
any want of honct fidss, he ought not be made a respondent in an eleotioii 
petition. 
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A petitioner Hannon was properly nominated without any mistake being 
made in the spelling of his name. But he was entered on the Buigess Boll as 
“ Harmond.’* His opponent lodged an objection to the validity of his nomkiatioii^ 
and the Mayor» whose duty it was to rule on the objection, upheld it and declared' 
the only other candidate. 

In the election petition filed by Harmon, he made the Mayor respondent. 
The only ground for doing so would be a ** comjdaint of the conduct ” of the" 
Mayor ; but no complaint was made against him except that his ruling was alleged* 
to be erroneous. It was held that this was not a ** complaint of the conduct ’* 
and that the Mayor had been wrongly joined. 

Lord Selborne, sitting in the Court of Appeal, held that the phrase “com* 
plaint of the conduct '* must be taken to mean that there must be an imputatios 
of misconduct, and he expressed an opinion regarding some general principlei 
relating to the acts of returning officers. He doubted whether any act on the part 
of a returning officer which did not fall within the list of offences enumerated in' 
section 1 1 of the Ballot Act could be treated as misconduct so as to render him* 
liable to be made a respondent in a Municipal election petition. But whether 
that were so or not it was perfectly clear that an erroneous decision upon the vali- 
dity of a nomination paper by a Mayor, whether he were a returning officer or 
not, was not misconduct, and that a complaint of such decision was not a com- 
plaint of misconduct. He could hardly conceive anything more vexatious or 
unreasonable than to make a man a respondent when the propriety of his conduct 
was not impeached. 

Brett, L.J., added that the only persons who can be made respondents in a 
Municipal election petition are the candidates, or the returning officer, in a case in 
which a complaint is made of his conduct. He pointed out that every person 
who presided at any part of an election was not necessarily a returning officer.* 
If he were, then every one who presided at a polling booth would be a returning 
officer, which was manifestly absurd. Harmon v. Park 6 Q. B. D. 323. 

Where a petition has been lodged, claiming a seat, the decision of which in-- 
volved not only the question whether the member who had been returned had been 
duly elected but whether the person for whom the seat was claimed was duly elec-’ 
ted, the decision is final and cannot be reopened. Waygood v. James, L.R. 4 
C.P. 361. In that case, three candidates had stood for the election, Cox, Barclay 
and James, there being only 2 seats. The returning officer returned Cox and 
Barclay as duly elected, and a petition was then presented by 2 voters against the 
return of Cox and claiming the seat for James. Before the trial, Cox gave notice 
to the petitioners that he intended to object to James’ return on the ground of 
bribery and treating : and at the trial he cross-examined the petitioners’ wit- 
nesses with a view to prove bribery and treating by James’ agents and argued that 
bribery had been proved, though he called no witnesses himself. The Judge in 
deciding the petition held that Cox, one of the returned candidates, had been 
guilty of bribery by his agents and that James had not been guilty of bribery 
or treating and after a scrutiny he further decided that James had been duly 
elected. 
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Two other voters subsequently presented a second petition against the return 
of James, alleging that he had been guilty of bribery and treating by himself and 
his agents. 

Willes, J., said there was no precedent for a second enquiry into the conduct 
of a member whose conduct had already been inquired into on a previous petition. 
Bovill;C.J., said it was true that the candidate was no party to the petition 
^meaning, apparently, the first petition) butthat was well known to the legisla- 
t ure 4 .. .The enquiry was one not as between party and party but one aflPectiiig 
the rights of the electors and the House of Commons. . . .and this inquiry was to 
;take place before an election Judge, who was to inquire into and decide the ques- 
tions raised for his determination. One of these issues, undoubtedly, must be on 
such a petition as that, whether, the candidate for whom the seat was claimed, 
was or was not duly elected at the election. That was an issue distinctly raised 
and the parties could go into it if they pleased, or might abstain from going into 
it. The opportunity was therefore afforded of having the question discussed ami 
absolutely and finally determined by the election Judge. He considered that the 
matter had become res judicata. No appeal was possible because section 11 of 31 
and 32 Viet. c. 125 provided that there was to be a final determination at the trial 
of the question who has been elected. The second petition was struck off 
the file. 

In Yates v. Leach : L. R. 9 C.P. 605, it was held that the term “respondent” 
iti an election petition includes a person who claims to have been elected and acts 
as if he had been elected ; and is not confined to a person who has been duly elected. 
The decision was under a section which defined the term “respondent” and re- 
ferred to him as “a person against whose election ” a petition had been presented. 
It was argued, but without success, that a petition could only be presented against 
,a person who had been really and duly elected. 

The particulars of bribery and treating which a petitioner can be ordered to 
give are only “ so far as known.” In Maude v. Lowley : L.R. 9 C.P. 16, a Judge 
in chambers made an order under the Corrupt Practices (Municipal Elections) 
Act, 1872, for the delivery of particulars by the Petitioners to the Respondent 
“ of all persons alleged to have been bribed and treated, by whom, when and 
where ; of all peraons alleged to have been retained and employed as canvassers, 
by whom, when and where ; and of all persons to whom money was paid or agreed 
to be paid, on account of conveyance of voters to the poll, and by whom, when and 
where such moneys were paid or agreed to be paid.” Lord Coleridge, C. J., said 
that the only authority for ordering particulars of the time and place, was with res- 
pect to acts of “ treating ” and even that order appeared to have been qualified by 
the words “ so far as known.” Counsel argued that there was no difEerence bet- 
ween acts of “treating” and “bribing;” but Keating, J., stated that “treating” 
in the nature of things, generally takes place in public- houses, and more in public; 
but “bribing” is effected in holes and comers. It was conceivable that the 
petitioners might have evidence that parties were “ bribed,” and yet were not able 
•to specify by whom they were bribed, and when and where. The court varied the 
;order by adding the words “ so far as known.” 
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In the case of Lcvcrinij v. Dawson: L.R. 10 C.P. 711, it was decided that an 
unsuccessful candidate ought not to be joined as a respondent in an election peti- 
tion against two elected candidates. Three candidates A., B. and C. coalesced for 
the purpose of canvassing the burgesses in a Municipal election, of whom A; and B. 
were elected and G. was not. A petition was presented against the return of A. 
and B. and C. was also joined as a respondent. Objection was taken on behalf of 
C. at the trial but he was kept on as a respondent and in the result it was found that 
A. had been guilty of personal bribery and B. and C. Of bribery through agents, 
A special case was thou stated on which it was held that C. was not properly made 
a respondent. It was contended that under the definition section a dandidato 
included a person who had been nominated or had declared himself a candidate 
for election ; and that by another section when the election court found and 
reported that a corrupt practice had been committed by or with the consent of a 
“candidate” at an election, such candidate should bo detmied to have 
b(ien personally guilty of corrupt practices at the election. Certain disabilities 
were then enacted. It was argucMl that the effect was that the disabilities attachtni 
to an unsuccessful candidate, and that therefore he might bo made a respondent 
in a petition; and that it would be unjust that a man might bo subjected to penal- 
ties and disqualifications without having had an opportunity to defend himself. 

Lord Coleridge, C.J., said that if C. the defeated candidate had come forw^ard 
to claim a seat, or if he had insisted on making himself a respondent he might have 
been held to have taken upon himself all the liabilities which attach to a respon- 
dent. But it by no means followed that the converse of the proposition 
was true and that without any act or consent on his part and against his 
will, a man coiikf bo made a respondent so that the petitioner might gain 

rights against him The term “ respondent ” included a person “ against 

whose election ” a petition was presented. The defeated candidate “ C.” was 
not a person against whose election the petition was presented. When a person 
w as made a respondent it was in a petition comidaining of the undue election of 
the person against whom the petition was presented. The defeated candidate 
“C.” was therefore not properly joined. 

By the English ]\runicipal Corporations Act, 1882, Section 88, “ an election peti- 
tion may bo presented . ... by a person alleging himself to have boon a candidate 
at the election,” and by Section 77 “candidate” means a person elected or having 
been nominated, or having declared himself a candidate for election.” Two candi- 
dates were nominated though one of them was disqualified because he had a 
contract with the corporation. His nomination, objected to on this ground, was 
allowed but the only other candidate was declared elected. The disqualified 
candidate lodged a petition against the elected candidate and the question arose 
whether a candidate though disqualified for nomination and election was never- 
theless a “ candidate ” so as to have the right to lodge an election petition. It 
was held that ho was a “ candidate ” and could lodge a petition (Harford v, 
Lynshiy 1899, 1 Q. B. 852). 

The Court held that a person who was disqualified for election is also dis- 
qualified for nomination. On the definition of a candidate capable of lodging an 



76 


THE LAW OF ELECTIONS^ 


eleotion petition, Wright, J,, referred to the definitions given above and said : — 
^^The words’* a person alleging himself to have been a candidate cannot of 
course mean that a mere allegation without any colour of foundation in fact would 
suffice. Such a merely false allegation would be properly dealt with in a summary 
way. But the words used seemed designed to express something wider than 
absolutely valid candidature, and are at any rate consistent with the view that 
any person who was in fact a candidate may present and maintain a petition just 
as persons who voted in fact may do, whether or not they had a right to vote. 
Nor does there seem to be any sufficient reason why the words should be limited 
even to persons who have been in fact nominated in due form. It is quite possible' 
that an intended nomination of a person may have fallen through or have been 
prevented in such a way that the election of another person may have been invalid 
<he gave instances) or if, as in Howes v. Turner^ L.B. 1, C.P, B. 070, he issued a bad 
notice of election, and in any such case it can hardly have been intended to de- 
prive the aggrieved person of the right to petition.” He distinguished the de- 
cision in Monks v. Jackson, L.R.1, C.P.D. 683, as the petitioner there had not 
been nominated in fact : and therefore was not qualified to petition. Here the 
petitioner was nominated in fact, his nomination form was in form regular, and 
he was therefore a candidate and qualified to maintain the petition; not for the 
purpose of claiming the seat, but for the purpose of shewing that there was no 
valid election. 

Where 2 candidates stand for one vacancy and both are validly nominated, 
the election has to proceed, and if it subsequently appears that the successful* 
candidate is disqualified from nomination and election, the candidate who polled 
fewer votes cannot claim to have been elected unless it is decided that the votes 
given to the successful candidate have been thrown away. But a “ valid nomi- 
nation ” includes the case of a person who is disqualified in fact, but whose disqua- 
lification is not apparent on the nomination paper. (Per Kennedy, J., in Hobbs 
V. Morey I 1904, 1 K.B. 76.) Where the disqualification does not appear on the 
nomination paper and the election proceeds, and the disqualification is not known 
to the electors, then, the unsuccessful candidate cannot claim the seat unless on a 
scrutiny a sufficient number of the votes given for the candidate who has the 
majority can be struck off to give the unsuccessful candidate a majority, the votes 
of the successful candidate being disregarded. 

In Wilson v. Ingham : 64 L. J. Q. B. 775, a clerk of a returning officer by 
mistake allowed the ballot-papers to contain the name of a candidate who had 
withdrawn. On a petition being lodged it was held that the election was void 
as to those candidates who had been elected by a majority of less than the number 
of votes given to the candidate who had withdrawn. 

There wore only 4 vacancies, but there were 5 candidates who had not with- 
drawn, and their names, together with the votes they polled, were as follows : — 
Scott, 243 ; Robson, 235 ; Ingham, 132 ; Hikeley, 129 ; and Wilson, 12fi. Th© 
sixth candidate. Meek, had withdrawn his name prior to polling day, but his nam® 
was allowed, by mistake, to remain on the ballot papers. He polled 34 votes* 
The Returning Officer declared the first four duly elected. The unsuccessful can- 
didate, Wilson, presented the petition and claimed that Ingham and Hikeley 
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had not been duly elected by a majority of votes and thattheir election was void. 
The court held that the election of the two respondents was void, Wright, J., point- 
ing out that the petitioner bad polled only three votes less than one respondent and 
one less than the other respondent and that it was impossible to say that the result 
of the election was not affected by Meek’s name being placed on the baUot-paper 

An election petition was presented in which definite charges were made of 
bribery, treating, undue influence, and other specific offences, against the respon- 
dent and his agents. A general charge was then made alleging the commission 
of “ other corrupt and illegal practices before, during and after ” the election. 
The petitioner was ordered to give particulars. Meanwhile, that is, after the peti- 
tion had been filed, the respondent filed his return of election expenses and the 
petitioner, in his particulars, included some charges as being based on this return 
of election expenses. It was held that he was not entitled to do so. The language 
of the Act included charges “ before, during and after the election,” but the 
time limited for the filing of the petition was 21 days. The Lord Chancellor point- 
ed out that the charges which were the subject of complaint when the petition 
was presented, and which were contained in the petition, could not include matters 
which had only happened after the petition had been presented. Lopes, L. J. 
said that the petition ought to show and did show offences which were then existent 
and the proper particulars which the petitioner was entitled to give were the 
particulars of the offences alleged in the petition. The argument for the petitioner 
wrould make the petition prophetic. A petition might include matters which hap- 
pened after the election but particulars could not be given of matters which hap- 
pened after the filing of the petition, {Cremer v. Lowle^ : 1896, 1 Q. B. 604). 



SECTION 14. 

Penal Q>de. Chiqiter IX A. 

The Indian Election Offences and Inquiries Act, 1920, extends to the whole' 
of British India. 

Part I (as already stated) amends the Penal Code and Code of Criminal 
Procedure, and enacts a new chapter in the Penal Code, which is entitled? 
“Chapter IX A.” 

Section 1. amends Section 21 of the Penal Code by adding the following 
clause ; — “ Eleventh : Every person who holds any office in virtue of which he is* 
empowered to prepare, publish, maintain or revise an electoral roll or to conduct 
an election or part of an election.” 

And after Explanation 2 of Section 21, the following is to be added as Explan, 
ation 3 : — “ The word ‘ election ’ denotes an election for the purpose of selecting 
members of any legislative, municipal or other public authority, of whatever 
character, the method of election to which is by or under any law prescribed as by 
election.” Then follow the addition to or amendments of the Penal Code. 

Chapter IX A. 

Of offences relating to Elections. 

Section 171 A. For the purposes of this Chapter : — 

(а) “ Candidate ” means a person who has been 

nominated as a candidate at any election and 
includes a person who when an election is in 
contemplation, holds himself out as a prospec- 
tive candidate thereat ; provided that he is 
subsequently nominated as a candidate at such 
election. 

(б) “ Electoral right ” means the right of a person to 

stand as, or to withdraw from being a candidate 
or to vote or refrain from voting at an election. 

171 B. (I) Whoever — 

(i) gives a gratification to any person with the object of 
inducing him or any other person to exer- 
Bnbery. electoral right or of rewarding any 

person for having exercised any such right ; or 
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{ii) accepts either for himself or for any other person any 
gratification as a reward for exercising any such right or for 
inducing or attempting to induce any other person to exer- 
cise any such right, 
commits the offence of bribery. 

Provided that a declaration of public policy or a promise 
of public action shall not be an offence under this section. 

(2) A person who offers, or agrees to give, or offers or 
attempts to procure, a gratification shall be deemed to give 
a gratification. 

(3) A person who obtains or agrees to accept or attempts 
to obtain a gratification shall be deemed to accept a gratifica- 
tion, and a person who accepts a gratification as a motive for 
doing what he does not intend to do or as a reward for doing 
what he has not done, shall be deemed to have accepted the 
gratification as a reward. 

171 C. (1) Whoever voluntarily interferes or attempts 
to interfere with the free exercise of any 
ciertions. electoral right commits the offence of undue 

influence at an election. 

(2) W’^ithout prejudice to the generality of the provisions 
of sub-section (1), whoever — 

(o) threatens any candidate or voter, or any person 
in whom a candidate or voter is interested with 
injury of any kind, or 

(b) induces or attempts to induce a candidate or voter 
to believe that he or any person in whom he is 
interested will become or will be rendered an ob- 
ject of Divine displeasure or of spiritual censure, 
shall be deemed to interfere with the free exercise of the elec- 
toral right of such candidate or voter within the meaning of 
sub-section (1). 
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(3) A declaration of public policy or a promise of public 
action or the mere exercise of a legal right without intent to 
interfere with an electoral right, shall not be deemed to be 
interference within the meaning of this section. 

171 D. Whoever at an election applies for a voting 
paper or votes in the name of any other 
Mom””"**'”” *** whether living or dead, or in a fic- 

titious name, or who having voted once at 
such election applies at the same election for a voting paper 
in his own name, and whoever abets, procures or attempts 
to procure the voting by any person in any such way, commits 
the offence of personation at an election. 

171 E. Whoever commits the offence of bribery shall be 

punished with imprisonment of either des- 

Punishment for cription for a term which may extend to 
Bribery* 

one year or with fine or with both. 

Provided that bribery by treating shall be punished with 
Treating, fine Only. 

Exjpktnation . — Treating ’ means that form of bribery 
where the gratification consists in food, drink, entertainment 
or provision. 

171 F. Whoever commits the offence of undue influence 
or personation at an election shall be 
Punishment for un- punished with imprisonment of either des- 

due influence or perso* ,-i. 

nation at an election, cnption lor a term wmcn may extend to 

one year, or with fine or with both. 


171 G. Whoever with intent to affect the result of an 


False Btatement in 
connection with an 
election. 


election makes or publishes any statement 
purporting to be a statement of fact which 
is false and which he either knows or believes 
to be false or does not believe to be true, in 


relation to the personal character or conduct of any candidate 
shall be punished with fine. 
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171 H. Whoever without the general or special autho- 
rity in writing of a candidate incurs or 
Illegal payments in authorises expenses on account of the hold- 
election. mg 01 any public meeting, or upon any 

advertisement, circular or publication, or 
in any other way whatsoever for the purpose of promoting or 
procuring the election of such candidate shall be punished 
with fine which may extend to five hundred rupees. 

Provided that if any person having incurred any such 
expenses not exceeding the amount of ten rupees without 
authority obtains witliin ten days from the date on which such 
expenses were incurred the approval in writing of the candidate, 
he shall be deemed to have incurred such expenses with the 
authority of the candidate. 

171 L Whoever being required by any law for the time 
being in force or any rule having the force 
3'Ccounts of expenses incurred 
at or in connection with an election fails to 
keep such accounts shall be punished with fine which may 
extend to five hundred rupees. 

Section 3 amends Section 196 of the Code of Criminal Procedure, 1898, by 
inserting the words “ or IX A ” after the words “ Chapter VI.” The effect of the 
amendment is that no court is to take cognizance of (iw^cr a/fa) any offence 
punishable under the new Chapter IX A of the Penal Code unless on complaint 
made by order of or under authority from the Governor-General in Council, the 
Local Government, or some officer empowered by the Governor- General in 
Council in that behalf. 

•Section 3 also amends Schedule II to the Criminal Procedure Code by adding 
to it the offences relating to elections which are dealt with in the new Chapter IX 
A of the Penal Code. 



SECTION 15. 

Schedule V. Corrupt Practices. 

Schedule V of the Electoral Rules is divided into two Parts, and lays down 
the acts which are to be deemed to be corrupt practices for the purposes of those 
Rules. 

The verbatim Schedule V is as follows : — 

The following shall be deemed to be corrupt practices for 
the purposes of these Rules. 

Part J. 

1. A gift, offer or promise by a candidate or his agent or 
by any other person with the connivance of a candidate or 
his agent, of any gratification to any person whomsoever, 
with the object, directly or indirectly of inducing — 

{a) a person to stand or not to stand as, or to witlidraw 
from being, a candidate, or 

(6) an elector to vote or refrain from voting at an 
election, 
or as a reward to — 

(а) a person for having so stood or not stood or for 
having withdrawn his candidature, or 

(б) an elector for having voted or refrained from vot- 
ing. 

Explanation . — For the purposes of this clause the term 
“ gratification " is not restricted to pecuniary gratifications 
or gratifications estimable in money, and includes all forms of 
entertainment and all forms of employment for reward; but 
it does not include the payment of any expenses bond fide 
incurred at or for the purposes of any election and duly entered 
in the return of election expenses prescribed by these (The 
Electoral) Rules. 
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2. Any direct or indirect interference or attempt to in- 
terfere on the part of a candidate or his 
Undue influence. agent or any other person with the con- 
nivance of the candidate or his agent with the free exercise of 
any electoral right. 


Explanation. — (1) Without prejudice to the generality 
of the provisions of this clause, any such person as is referred 
to herein who — 


(а) threatens any candidate or voter or any person 

in whom a candidate or voter is interested witli 
injury of any kind ; or 

(б) induces or attempts to induce a candidate or voter 

to believe that he or any person in whom he 
is interested will become or will be rendered an 
object of divine displeasure or spiritual censure, 
shall be deemed to interfere with the free exercise of the elec- 
toral right of such candidate or voter within the meaning of 
this clause. 


(2) a declaration of public policy or a promise of public 
action or the mere exercise of a legal right without intent to 
interfere with an electoral right shall not be deemed to be 
interference within the meaning of this clause. 

3. The procuring or abetting or attempting to procure 

by a candidate or his agent or by any othei' 
ivrsonatio.i. person with the connivance of a candidate 

or his agent, the application by a person for a voting paper 
in the name of any other person, wdiether living or dead, or 
in a fictitious name, or by a person who has voted once at an 
election for a voting paper in his own name at the same 
election. 

4. The publication by a candidate or his agent, of any 

statement of fact which is false and which 
Publication of taiw he either believes to l>e false or does not 
Ktatcraents. lielieve to be true in relation to the personal 

character or conduct of any candidate or 
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in relation to the candidature or withdrawal of any can- 
didate, which statement is reasonably calculated to prejudice 
the prospects of such candidate’s election. 

5. The inciuring or authoriziug by a candidate or his 
agent of expenditure or the employment of 
E^ra^ture person by a candidate or his agent in 

contravention of the provisions of any noti- 
fication of the Governor-General in Council issued under Rule 
20 of these Rules. 

(Rule 20 of the Electoral Rules provides that the Governor- General may by 
notification in the Gazette (a) fix maximum scales of election expenses, which shall 
he applicable to any election held after the first election un<ier the Electoral 
Rules ; and (6) prescribe the numbers and description of persons who may be 
employed for payment in connection with any election held under the Electoral 
Rules.) 

Paet II. 


1. Any act specified in Part I, when done by a person 
who is not a candidate or his agent or a 

Acts under Part I. . • • . r i r • p 

person actmg with the connivance of a 
candidate or his agent. 


Personation. 


2. The application by a person at an election for a voting 
paper in the name of another person, whe- 
ther living or dead, or in a fictitious name, 
or for a voting paper in his own name after he has already 
voted at such election. 


3. The receipt of or agreement to receive, any gratifi- 
,pjy. cation, whether as motive or a reward — 

(а) by a person to stand or not to stand as, or to with- 
draw from being a candidate, or 

(б) by any person whomsoever for himself or any other 
person for voting or refraining from voting, or 
for inducing or attempting to induce any elector 
to vote or refrain from voting or any candidate 
to withdraw his candidature. 
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4. Any promise or promise of pajmaent to any person 

whomsoever on account of the conveyance 
vcvanwr*^ elector to or from any place for the 

purpose of recording his vote. 

5. The hiring, employment, borrowing or using for the 

purposes of the election of any boat, vehicle 
puSirconte^nce.."' animal usually kept for letting on liire 
or for the conveyance of passengers by 
hire. 

Provided that any elector may hire any boat, vehicle or 
animal, or use any boat, vehicle or animal which is his own 
property, to convey himself to or from the place where the vote 
is recorded. 


6. The inclining or authorization of expenses by any 
person other than a candidate or his elec- 

wiS.url«u.orig^.™'' .^gent on account of holding any 

public meeting or upon any advertisement 
circular or publication or in any other way whatsoever for 
the purpose of promoting or procuring the election of such 
candidate, unless he is authorized in writing to do so by 
the candidate. 


7. The hiring, using or letting as a committee-room or 
for the purposes of any meeting to wliich 
electors are admitted, of any building, 
room or other place where intoxicating liquor 
is sold to the public. 


8. The issuing of any circular, placard or poster having 
Issue of circular, reference to the election which does not bear 


&c., without printer’s 
and publisher’s nanu' 
printed thereon. 


on its face the name and address of 
printer and publisher thereof. 


the 
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Corrupt Practices : Commentaries* 

By the divivsion of Schedule V of the Electoral Rules into Part T and Part 11, 
corrupt practices for which the candidate is directly or personally responsible are 
distinguished from those which have been done without his knowledge and con- 
sent and possibly in disobedience of his wishes or orders. 

Thus, the bribeiy in Part I must have been effected by the candidate, or his 
agent or by any other person with the connivance of the candidate or the agent. 

The undue influence, j)er8onation, publication of false statements, and autho- 
rization of expenditure dealt with in Part I must similarly have been effected on 
the direct personal responsibility of the candidate or his agent. 

All these are made corrupt practices for the purposes of the Electoral Rules. 

The acta referred to in Part If of »Schcdule V are also made corrupt prac- 
tices, but they are acts committed by persons other than candidates or election 
agents, who are not acting in connivance with any candidate or agent. 

Personation by anybody for his own independent objects or motives which 
may conceivably be hostile to a candidate is a corrupt practice on the part of the 
personator, and it is the personator alone who ought to be and can be penalized 
for his corrupt act. It would be unfair to a candidate to make him responsible for 
such an independent act of a voter. 

Similarly, the bribery referred to in Part JT is an act independent of any 
particular candidate and may well be committed without his knowledge. The 
offence consists of the receipt of a gratification by any one. The gmtitication 
need not be given by a candidate; and it may be given by a third paRy who is 
interested in inducing a new candidate to stand in competition with the pios- 
pective candidate or candidates. It avouUI be clearly unfair to make any can- 
didate responsible for suoli an act. 

Payment for the conveyance ot voters and the hiring of public conveyances 
are other acts which might easily be done without the knowledge or consent and 
even in disobedience of the orders of the candidate or his agent : and a candidate 
could not fairly be made responsible for such iiayment or hiring. 

The other corrupt practices specified in Part 11 stand on the s.ame footing 
and the same remarks apply to them; namely incurring exxiense.s without autho 
rity, the hiring, using or letting of liquoi shops as com mitt ec- rooms ; and the 
issue of circulars and other printed matter without imprints. 

The importance of this distinction between corrupt practices with which the 
candidate i« personally concerned and those which may be committed by third 
parties without his knowledge, has been recognized in the Electoral Rules. For 
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example in Rule 44, which has been summarized above, one of the grounds upon 
which the election of the returned candidate is to be declared void is the proof 
that the election has been materially affected by any corrupt practice specified 
in Part I of Schedule V having been committed. Tliis is a reason personal to the 
candidate. 

In contradistinction to this is the latter part of the same Rule which pro- 
vides that the election is to be void if it has not been a free election because of the 
large number of cases in which undue influence or bribery has been exercised or 
committed, within the meauiug of Part T or Part IT of Schedule V. A portion of 
the corrupt practices proved may not have been committed personally by or with 
the connivance of the candidate or his agent, but the number of cotrupt practices 
of all kinds has been so great t hat the election was not a free one. This is another 
way of saying that tlie will of the electorate has nut be(*n reliably expressed by the 
l)oll, owing to the commission of numerous corrupt practices, whether the returned 
candidate was responsible for them or not. 

The distinction between the corrupt piaetiee.s in Part 1 and Part II of Schedule 
V is again emphasised in Rule 44 which enables the Commissioners to find that 
the election is not void if they report that a corrupt practice specified only in Part 
I of Schedule A has been committed by someone, who is not an agent of the can 
didate, which does not amount to bribery except in its limited form of “ treating.’ 
In other words, a candidate need not he unseated if the only offence proved in the 
enquiry is that some one else who was not his agent gave food, drink, entertain- 
ment or provision to voteis, with the object, directly or indirectly, of inducing 
thr*m to vote oi retrain from voting, or as a reward for having voted or refrained 
fiom voting. 

The absence of intention to induce or to reward for a vote, must be found by 
the Commissioners in their re])ort if they wish to report that the election is not 
void. 

For the ])ijrpofcCs of the Report on the Election Petition therefore, t reating,” 
if it is to be harmless, must b(‘ done ijinocently ; that is to say, it must not have 
been done with the object of inducing a voter to do anything eonneettd with the 
exercise of his electoral right. No it must be taken that “ t reciting ” is harmhiss 
unless done with that intent. In other words the eorrujit object of the “ treating ” 
is the gist of it if it is to ho regarded as a corrupt imietiee. 

The result is the same in the definition of “treating” in the new Chapter 
IX A of the Penal Code bcciiuse '‘treating” is there defined as a “form of 
bribery ”, and the gist of “ bribery ” is the object of inducing the exercise of an 
electoral right. 

The Electoral Rules therefore conform with the J’enal Code : and the object 
to induce must exist and be proved before a corrupt practice or an offence is 
establish e<J. 

A mere “offer” or “promise” of a gratification is sufficient to constitute 
“ bribery ” for the purposes of Nchedulo V and the proof of a “ corrupt practice ’* 
and the lesser offence of “treating” provided that it is done with the object 
mentioned. 
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Ru]© I of Part I of Schedule V provides (inter alia) that an “ offer or promise 

“ with the object of inducing ”, etc., is a corrupt practice. The “ object '* 

referred to in the definition is that of the person who promises and not of the pro- 
misee, so that it must be taken that the state of mind of the promisee is immaterial 
when the position of the proraiser is being considered. It is immaterial whether 
he has accepted the offer or promise or refused it. 

Similarly, under the new Chapter IX A of the Penal Code, “a person who 

offers a gratification shall be deemed to give a gratification,” and as the 

gift of a gratification constitutes “ bribery,” the offer of a gratification constitutes 
the same offence. The offence is complete therefore when the offer is made, and 
the state of mind of the promisee is immaterial when the position of the proiniser 
is under consideration. 

A person who receivtis a gratification as motive* or rcjvard for what may be 
briefly referred to as exorcising his electoral right is also guilty of a corrupt practice, 
under fcJchedule V of the Electoral Rules. 

A person who commits the olfence of bribery is rendered liable to be mentioned 
by the Commissioners in a report on an Election Petition as a X)erson who has been 
proved to have bccjn guilty of a corrupt practice. (8ee R. 4? of Part V'^Il.) 

Persons who have been r(‘poi*tcKl guilty of the corrupt practice of bribery, 
undue influence or personation are not eligible for election to the Council of State 
or to any of the elected bodies for a period of five yeai*.s from the date of 
the Report unless they arc relieved from the disabilitv' by an order of the 
Govern or* Ceneral in Council ora local Government. 

A person who gives or accepts a gratification for exercising an electoral right 
also commits an offence under the new Clia])ter IX A of the Penal (^ode ; and a 
conviction under that code places liim under similar disabilities wliich may be 
relieved against in the same manner. 

For the purposes of tiie criminal law, a guilty intention must in the ordinary 
course be proved. This is evident from the defh>ilions of ‘"bribery,” ‘‘undue 
influence ” and “ personation ” which offences have been introduced into the 
Penal Code by the new Chapter TX A. Even the further offences of making 
false statements, making illegal payments and failure to k(.*ep election accounts as 
defined in that Chapter involve an intention to deliberately do something which 
is forbidden by law. 

With the exception at any rate of the three offences last mentioned, every 
offence enumerated iu Chapter IX A on the face of it involves the committal 
of some act whicli the conscience of any man would tell him was wrong. The 
intention, when committing it, must have been corrupt. 

Schedule V, however, has a wider scope, and deals not only with acts w'hich 
are morally wrong sucli as bribery, undue influence, personation and publica- 
tion of false statements, but also with other acts which are to be “ deemed to be 
corrupt practices for the purposes of these Rules” — namely, the Electoral Rules. 
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Among the other corrupt practices set out in Schedule V are : — Payment 
or conveyances, the hiring and use of public convey ances and the hiring of liquor 
shops as committee-rooms. These are practices which are made corrupt by 
the Rules though in themselves they are harmless every'-day" acts. They are 
merely practices forbidden by Statute as compared with practices which are in 
themselves morally wrong. 


A perusal of the English Statutes and the cases decided in England, howc'ver, 
makes it clear that it is ucHUjssary to make restrictions on expenditure of all kinds 
in connection with elections to public bodies ; and the result is that a number of 
practices which are in themselves morally innocent, are labelled “ corrupt ” and 
prohibited. 

The English (.‘oiriipt Practices Prevention Act of 188.‘> contains the following 
provisions relating to treating : — 

Whereas under (the Act of 1854) persons other than candidates at parliaiiien- 
tary elocrions are not liable to any punishment for treating and it is expedient 
to make them liable : — 

Section 1. Any person who corruptly by himself or h\' any other person either 
before, during or after an election dircictly or indirectly^ giv(\s or provides or pays 
wholly or in part the expense of giving or providing any meat, drink, entertain- 
ment or provision to or for any jJerson, for the purj)ose of conuptly^ inlluencing 
that person or any otlier person to give or refrain from giving his vote at the ek'etion 
or on account of such person or any'^ other Iverson having voted or retrained from 
voting, or being about to vote or refrain from voting at such election shall he guilty 
of treating ; and every elector who corruptly accepts or tak(^s any such meat, 
drink, entertainment or provision shall also bo guilty’ of treating. 

The English Act of 188.3 also defines "undue influonco ’ which includes 
threats of force or violence or temporal or spiritual injury to induce a person from 
voting or from refraining from voting or on account of his having voted or refrained 
from voting at an election, or abduction, duress or any fraudulent device to 
impede the free exercise of the franchise. 

The expression " corrupt practice ” as used in the Act moiin‘={ trc'ating, undue 
influence, bribery or personation and abetting personation. 

»Section. 4 of Act renders an ehsetion void if any corrupt practice is prov^ri 
other than treating or undue influence. With regard to these offences the section 
does not render the election void if the treating or undue iutluence has been the work 
of persons other than the candidate ; but if the ctindidate himself has been guilty^ 
of treating and undue influence the election is void. 

The Act of 1883 was amended by that of 189.1, which provides that the making 
of false statements as to the personal character or conduct of a candidate before or 
during a parliamentary’ election is an illegal practice ; but a person is not to be 
liable if he had reasonable grounds for believing the, statements to be tnie. 
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Section 4 of the Act of 1895 defines the position of a candidate with reference 
to the acts of his election agent. The candidate is not to be liable for any illegal 
practice committed by his agent other than his election agent, unless it is shown 
that the candidate or his election agent authorized or consented to the committing 
of the illegal practice, or, if the illegal practice consisted of circulating a false 
statement and that he paid for it, or the court finds that the election of the can- 
didate was procured or materially assisted in consfKjucnce of the false statement 
being made. 

The conveyance of electors to the poll is dealt with in Section 7 of the Act of 
1883. No payment or contract for payment is to be made for tin? purpose of pro- 
moting or procuring the election of a candidate at any election on account of the 
conveyance of electors to or from the poll whethc^r for tht? hiring of horses or 
carriages or for railway fares or otherwise. If such a paymcait was knowingly 
inad«' the person making it was guilty of an illegal pra<;ti(ie. 

And again by Section 14, it is an illegal practice to “ let, lend or emtfioy ” any 
‘‘ public stage or hackney carriage or any horse or other animal kept or used for 
drawing the same or any carriage, hoi*se or other animal (kept or used) for the 
purpose of letting out for hire,” for the conveyance of electors to the poll. 



SECTION 17. 


Bribery. 

This subject will be dealt with from the point of view of elections and their 
validity or avoidance, and in consequence the definition of “ bribery ’ in Schedule 
V of the Electoral JUiles will be kept in view. 

(*lause 1 in Part 1 of that {Schedule, deals with gratiticationa emanating from 
the candidate himself or his “agent” (meaning apparently, his “election agent, 
and there must be an object or intent to induce. 

And the shows that the “gratilicatioii ” is not restricted to 

pecuniary gratifications, or gratilicationa estimable in money ; and includes all 
forms of entertainment and employment for reward. 

Thc terms of Clause 1 of Part T of Schedule V are express. '\ he bribery may 
be effected by the candidate or his agent ( whieh apparently means “ elect ion agent ) 
or by any other person with the connivance of the candidate. 

Amongst other objects the bribery may be effected to induce a person to stand 
or not to stand as a candidate. In point of ti me, therefore, bribery may be effect ed 
even before there is a candidate. And as a candidate must (under Pule ll cited 
above) appoint an election agent before his OAvn nomination takes i>laec, the elec- 
tion agent also comes into existence before there is a candidate. 

Ft is possible, therefore, for bribery to begin at an early stage ; and it seems 
impossible to lay down how long before an election bribery may not take place. 
There seems to he no reason why it should not be possible even prior to the 
occurrence of the vacancy. 

But as the gist of the offence of bribeiy is the motive to induce the person 
bribed to exercise his electoral right, it is obvious that the motive must be more 
difficult to prove if the alleged bribery took place long before the election or a 
vacancy. 

The rules do not appear toprovidefor the express termination of the agency 
of the election agent ; perhaps with design, because it Avould not be right that a 
person who once accepts the powers and responsibilities of an election agent should 
be able to escape from the rasponsibilities by contending that his agency had come 
to an end. 

Xo doubt, for the practical purposes of supporting a candidate during his 
candidature, the most important portion of the duties of an agent come to an end 
when the results of the election are declared; but the responsibilities for all his 
acts must continue and even after the election is over, certain duties remain to be 
performed, such as, to cite only one instance, the filing of accounts. 

In some earlier decisions in England, the view seems to have been taken that 
in order to effect bribery, money, or some other valuables or some consideration 
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“ estimable in money ” should be proved to have passed, but clause 1 of Schedule 
V puts it beyond doubt that for the purposes of that clause the term “gratification’ ’ 
is not so restricted. 

A loan would apparently be a gratification estimable in mone3^ 

Employment for reward is not restricted to the employment of the person 
who is to exercise the electoral right. The phrase “ and includes all forms of em’ 
ploymcnt for reward ’ is wide enough to cover a case where a voter is influenced 
by the employment of a i)eraon in whom he is interested. 

But the gift, offer or promise of the employment, or the receipt or agreement 
to receive the gratification must be coupled with the motive of influencing the 
vote. 

A promise of payment of travelling expenses may be corrupt if the payment 
was to induce the voter and so amounts to bribery. But if the promise to pay the 
travelling expenses is not conditional it is not bribery. An unconditional jiromise 
to pay a voter’s expenses, leaving it to the voter to vote or not, as he likes, is not a 
promise made with the object of inducing him, as it is not a promise made with 
that view and is not directly calculated to cause the voter to act upon it with that 
view. See Cooper v. l^lade : 25 L.J.Q.B. 324. 

Of course if the sum paid by way of travelling expenses is largely in excess 
of the actual cost, it would be regarded as a colourable payment to conceal a bribe. 

Payments to a voter for loss of time have been upheld, in English Courts, 
if made horui fide and if they are not merely colourable transactions. 

A payment of the wages of the entire staff of a firm, on polling day without 
regard to their political opinions or leanings towards one candidate or another, 
has been held to be innocent. In such a case there would be no indication of any 
object to induce any particular servant to vote in any particular way. 

In Simpson v. Yeend,*]S L.J. Q.B. 313, a candidate admitted that he called 
on a voter and said: — “ I solicit your vote.” The voter said he did not intend 
to vote. The candidate did not offer him money but said the voter would be re- 
munerated for loss of time. Cockburn, C.J., said: W© cannot doubt that the 
words admitted to have been used by the defendant, namely, that the voter 
would bo remunerated for what loss of time might occur did, under the circum- 
stances, amount to an “ offer ” or “ promise” to procure or to endeavour to pro- 
cure money or a valuable consideration to a voter “ in order to induce him to vote 
at the election in question.” The expression “remuneration for loss of time” 
would necessarily convey to the apprehension of the voter that if he would vote 
for a particular candidate he should receive either directly from the person offering, 
or by his procurement, money or valuable consideration which he would not other- 
wise obtain, and any assurance of that kind which can only be so understood, is 
calculated to operate upon the mind of the elector as a direct inducement to vote 
for such candidate. This decision was given with the reference to the Act then 
in force 17 and 18 Viet. c. 102, s. 2, which provided as follows: — “ Any one who 
shall give lend or agree to give or lend or shall offev promise or promise to i)ro- 
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cure or to endeavour to procure any money or valuable consideration to or for any 

voter in order to induce any voter to vote or refrain from voting 

is guilty of bribery.” 

Sometimes an act is done with more than one motive. It may be an act of 
kindness in itself, but it may be done just at a time to make the candidate popular 
in the constituency. In such cases the English decisions lay down the rule 
that the Courts will consider what was the main and real motive of the act ; and 
what was the governing principle which prompted the act ; A^'hether it was done 
to corrupt the voters or from motives of mere kindness or charity. 

An earlier view was that there is no harm in an act if a man has a legitimate 
cause for doing it, though he may also have an additional motive, which if it stood 
alone, would be an illegitimate one. If, for example, gifts were made by a person 
who is not a candidate, there would be nothing improper in them; and the fact 
that he did intend to stand as a candidate and knew that he would gain popularity 
by the gifts would not convert a harmless act into a corrupt one. That was the 
view taken by Bramwell B. in 1874. 

This was referred to as rather a too lenient view in later case^. The whole 
of the evidence must be taken into consideration, and it must be decided whether 
the governing principle for doing any particular act was to corrupt the voters, or 
whether it was a mere act of kindness. 

If the act is considered by the Court to be a real act of charity, but it is also 
considered that incidentally the candidate saw quite well that it would gain 
popularity for him, still, if the real governing principle was to do an act of 
charity, it would not be a corrupt practice. 

An intention may be perfectly harmless when it is first thought of ; as, for 
instance, if no election is pending or foreseen, and acts done at that time might be 
perfectly legal. But if an election were announced, it would not necessarily follow 
that the acts which Avere harmless at first Avould continue to be harmless. 

By the CoiTupt Practices Act, 1885, section 1, it is expressly provided that it 
is not illegal for an employer to permit electors in his employment to absent 
themselves for a reasonable time to vote, Avithout deduction of Avages, if that 
permission is given to all persons alike and not Avith the object of inducing them 
to vote for a particular candidate. 



SECTION 18. 

Undue Influence. 

This include.<^ interference with or threats to candidates .or voters and attempts 
to induce them to believe that they will bo objects of divine displeasure or 
spiritual censure. 

It was considered to be “ undue influence *' if a peer of the United Kingdom 
interfered with an election by writing letters to constituencies in suiijwrt of can- 
didates favoured by him and a resolution of the House of Commons was passed 
so early in the year 1641, condemning the practice. 

In 1779 the House of Commons similarly condemned the use of the powers 
of office by Ministers or other Government .servants. 

In 1854 the (Corrupt Practices Act introduced the offence of undue influence ; 
which has since been embodied in the Act of 1883, section 2 of wliich defines undue 
influence so as to include threats of force, violence or restraint. 

Rioting and general disoiders would not be “undue influence’’ for which a 
candidate could be held responsible, for, by Schedule V the act is to be done by 
the candidate or his agent or othej* person with the connivance of the candidate 
or his agent. 

If a constituency or a particular portion of it were in a state of general turmoil 
so as to be dangerous to voters, the election would presumably be challenged on 
the ground that the result did not truly represent the will of the electorate. But 
the rioting would have to be more than a mere })orsonal quarrel. 

Similarly, the result would not tiiily represent the wisli of the electoiate if 
it had been brought by a wide-spread spiritual movement by the genciral circulation 
of propaganda and threats of spiritual censure. 

If a customer of a business-man asks for a vote and on refusal sends in a large 
bill, with an intimation that no time for payment will be given, that would be a 
threat of injury. 

The principle underlying the English decisions is that it is not competent 
to a creditor by threats of temporal or spiritual injury to induce a person 
to exercise his electoral right or by abduction, duress or any fraudulent device to 
impede or prevent the free exercise of the franchise. And by section 3, “undue 
influence” is made a “ corrupt practice,” together with trecating, bribery and 
personation. 

It has been said that the law catinot strike at the existence of mere influence 
and that it is realh’ the abuse of influence which is struck at by the statute. And 
it is only abused when an inducement is held out. 
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It is obvious that a voter would be interfered with if damage be threatened to 
his business or profession or employment ; an instance of which would be a threat 
of dismissal of a servant on account of his political opinions. 

A threat of violence to a particular person would also be within the delinition 
of undue influence. A person may (nforce a right, but fie must not do so with the 
object of influencing a vote. 

On this footing, a landlord may give his tenant notice to quit ; but if he does 
so with the object of inducing him to vote in a particular way, it is an intcM'fcrcnce 
and amounts to undue intlueiice. 

Though the interference may only be with a single trades-mau or servant or 
tenant, the efleet of it may bo far-reaching, bewiuse others in tlie neigh boiirhooil 
would immediately fear similar treatment. 

The case of undue influence by threat differs somewhat from that of bribery 
or treating, because the bribery or treating can be done at almost any length of time 
before the election : and in some cases as a reward given subsequently. Ihit if 
the threat is to Jiave any practical effect, it must be subsisting when the eleelioii 
takes place, though iiossibly announced previously, so that if a thretit to turn out 
a tenant be made long before an election hut is withdrawn and the tenancy re- 
newed before the oleetion it can have no effective influence on tlio vote. 

But the candidate wdio renews his custom with a busiiiesH-mau or extends 
the term of engagement of a servant or cancels a uotic(i to quit and gives a new 
tenancy, must bo careful not to do so with the object of infineucing the vote or In? 
may escape the difficult^' caused by undue influence only to find himself charged 
with bribery. 

Attempts to indmre f)ersons to believe that (hey will be the objects of divim* 
displeasure or spiritual censure, have arisen mostly on the part of the clergy, wdieii 
the various churches had more influence than they probably have at the pr(^^•cr^t 
time. 'They consist, mostly in the abuse by ministers of niigiou of their spiritual 
power: and the books slunv that thretits of ex(;ommimi cation and of exclusion 
from sacraments were not unknow'n. Th(»5e would, of course, amount to undue 
influence. 

Sermons preacliwl from the pulpit, indicating that the support of a particular 
party was wrong according to the laws of religion and would involve spiritual 
punishment, would on tiiis principle amount to undue influence. 

This kind of corrupt practice is peculiar and of course difficult to establish 
because the elector goc^s to the poll freely and registers his vote with absolute 
freedom. And the religious precepts need not proceed so publicly as from a pul])it. 
They may be given privately to individuals. 

In all such cases the voter registers his vote with an appaient freedom ; hut 
in fact his will is not free and has been w'arped or influenced J)y the prospect of 
becoming an object of divine displeasure or spiritual censure. 
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The methods by wliich there may be direct or indirect interference, must be 
almost unlimited. Thus, if an election agent of a candidate possessing local influ- 
ence and the power to injure opponents, were to boast publicly that he had the 
means of finding out exactly how every elector voted, the fear of being found out 
might easily interfere with the voting and lead to votes being given in favour of the 
influential candidate. 

In more than one English case it appeared that the candidate had sent out 
cards or circulars to electors giving particulars of the coming poll, the names 
of the candidates, the typo used for the name of the author of the circular being 
large and that of the opponent small. Against the name in largo type was a 
cross, just as the elector was desired to mark it and other directions were given. 
Such circulars have been condemned but have apparently not been held to con- 
stitute an offence in the absence of evidence that any doctors had been impeded 
or prevented by them in the free exercise of the franchise. 



SECTION 19. 

Treating and Personation* 

Treating. 

Section 171 E of the amended Penal Code deals with “ bribery by treating,’ 
and defines it in the Explanation as follows :~ 

Treating means that form of bribery where the grati- 
fication consists of food, drink, entertainment or provision.” 

The offence is not “ treating,” hut “ bribery by treating : ” so that there 
must be “ bribery, ” that is, a gratification must have been given or promised 
with tho object of inducing a person to exercise or refrain from exercising an eloo* 
toral right, only, the form of the gratification is food, drink, entertainment or pro. 
vision. It is punishable only by fine. 

In Rule 44 the term treating *’ is defined as follows for the purposes of 
the Commissioners’ Report: — 

The incurring in whole or in part by any person of the 
expense of giving or providing any food, drink, entertainment 
or provision to any person with the object of inducing him or 
any other person to vote or refrain from voting or as a reward 
for having voted or refrained from voting.’’ 

In the English Corrupt, etc., Practice Act of 1883 tho offence of “ treating ” 
is given an elaborate definition (in section 1) in which the gist of the offence is that 
a person must “corruptly,” cither during or after an election directly or indirectly 
provide or pay tho expense of providing any meat, drink, entertainment or pro* 
vision for the purpose of “ corruptly ” influencing a vote or abstention from 
voting or on account of a vote or abstention having been given or done. 

Moreover, in the English Act, the voter who corruptly accepts tho entertain- 
ment is also guilty of “treating.” 

It is clear that the person treating and the person treated need not have any 
direct communication and that it is none the less “ treating ” if it is done through 
the agency of third persons. 

Though the treating must have been done “ corruptly ” to be an offence 
undOT the English Act it has been laid down in tho House of Lords that the term 
“ corruptly ” as used in the English Act docs not really mean wickedly or im- 
morally, or dishonestly, or anything of the sort, but only means doing the act with 
the object of doing that which the ogislature has fgrbidden. (Cooper v, Slade^ 
6 H.L. C. 764.) 

7 
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It has been pointed out in one of the English cases that there is a praotical 
difference between “ bribery ” and “ treating ” in this way : — If j’^ou “ bribe ’* 
a man to vote for you in the sense in which the term “ bribe ” is ordinarily under- 
stood, you bargain with him and he gives you his vote in exchange for your 
money. This involves the positibn that he is really hostile to you and you pay him 
because he would not vote for you if you didn’t. You would not pay a man for a 
vote that ho all along intended to give you. But you could very natuially “ treat ” 
such a man. 

This leads to the question why treating should bo forbidden and tho solution 
seems to bo that if tho object of treating is to confirm the votes of your guests and 
to gain for yourself a favourable reputation for liberality and keep up the party 
zetil of those who ostensibly support you and prevent them from wavciring, the 
result is that the object of your treating is to infiuence tho exercise of the electoral 
right of voters, which is forbidden. 

The qiiestion whether the ontortainment amounts to “ treating,” being one of 
fact, depends on the circumstances of each case. 

For example whore a candidate gave a school treat to 10,000 people in his 
grounds, it was hold that a prima facie ease of traating had been made out and 
rciquirod explanation. Persons were iiivitc'd wlio were not political supportei’s, 
in addition to those who W(*re. It was shown that it was customary to have this 
treat in the respondent’s park though moi-i^ guests had beem invited on this 
occasion. The candidate had Ixjoii olcctwl in July and tiie school -treat w'as in 
August so that it might have been a mere celebration of victory, but a general 
election was coming in November. Tr- the result the finding of the olecjtion court 
was that there was no corrupt intention to influence votes and the election was 
not upset. 

In another extreme case the candidate gave an entcjrtainment in a Town 
Hall in October to meet the retiring membcjr to which he invited all his friends, 
announcing that there would be refreshments and music. Tho election was to 
take place in tlie following January. The ontcrlaiumcnt was attended by over 
700 people : but on tho facts it was held that there was no intention to iufluenco 
votes and therefore tho entertainment did not amount to “treating.” 

Giving entertainment before an election is obviously closer to “ trmting ” 
than giving it when tho election is over. The votes luivo boon given in tho latter 
case and thoroforo would not be influenced by the onterfainment unless it had been 
previously promised. Entertainment by way of gratitude for votes already given 
might, of course, bo given with the further object of maintaining the interest and 
loyalty of the elector in the candidate. But tliat would bo more likely to affect 
and imperil the next future election than tho past. 

It is not impossible, however, for ciitortainmont after an election to amount 
to “treating ” because tho definition of bribery includes the giving of a gratification 
as a reward to an elector for having voted or refrained from voting. 
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An election was avoided, howev'cr, on the ground of treating where a can- 
didate or his relatives spent nearly £ 200 on a garden party prior to the election 
where refreshments wore served. Speeches wore made and some electors who 
supported the opposite party were invited and attended. The evidence showed 
that though tho entertainment had been nominally given by a political body,- 
it had in fact been arranged by the candidate’s political agent. 

Where entertainments were oominenocd at a time when the motive in giving, 
them could not have been corrupt it is necessary to show a change c»f luolivo in. 
order to establish “treating.” For exainpk^, if a ])erson who occupies a Iwiding posi- 
tion in a locality but is not a earididate iuaugurativs a serit'S of ontertaiumoiits, 
there can bo no corrupt motive. And if that person afterwards becomes a can- 
didate and continues the old hospitality, there must be evidence to show that his 
intentions have become corrupL. 

Charitable acts are of course liabhi to be mjsconstrueil if done at a time when 
a candidate is seeking or contemplating elcclion. 

Tickets eiitiiling the donees to food, may porliaj).s be given away With impunity 
but if a vote is canvassed for at tiie time of tho gift, it would clearly amount to a 
gratiticatiou with the iiiteiitioii of inducing a voter to give his vote which would bo 
treating.” 

Personation. 

Tho definition of this corrupt prae-tice i^? given in 8ch(;dulo V and may bo 
described cpiite generally as applying for a voting papijr under a false name or ovoji 
under the true naiiio of the a])plicant, he having already cxiiausted his right by 
voting at the cl (action. 

The definition in Part fX A of the Penal Code is similar : and so arc tho 
definitions in the English Ballot Act, 1873, and the Corrupt Practices Act, 1883. 

The olloncc is complete when tho aiiplication for the voting paper has been 
made. 


Practice. 

In the Chelsea Country Council Election Petition, 14 T. L. 343, Grantham J., 
had ordered particulai’s of alleged ‘‘ treating ” as a corruj^t i)raetic(> and also at 
common law, “if known ” of the naitujs of all pei’sons trealtMl by whom and tho 
place or places where each act of treating w^i.s alleged to have bc<*n. oommittcid. 
Tho respondent, (the elected candidate) appealed and contendcsd tliat the order 
should not have been (|Uaiified by the words “if known ’ and that the petitioners 
who sought to avoid the election on the ground of treating must show that tho 
person treated was a person to whom the section was applicable and that the 
respondents were entitled to know tJio names of the persons who w'ere alleged to 
have been treated. Maude v. Lowlef/, L.ll. 9 C.P. 105, was referred to and dis- 
tinguished on the ground tliat tho words ■“ so far us known ” had bctiii ulloWed by 
oonseiit to bo added to the order. It was contended that since Lenhutit v. Bather 



160 


THE iAW OP ELECTIONS. 


10 Q.B.D. 283, those words had been omitted. The Lords Justices said that eveli 
if the words if known ” were omitted from the order, they would probably in 
this case be read into the order ; and the appeal was dismissed. 

In Lenham v. Barber^ L.R. 10 Q.B.D. 293, Pollock B., said that it had been 
his practice to omit the words “ so far as is known ” from orders for particulars, 
because they seemed unnecessary as a person who gives particulars can only do 
so as far as is known and if the words were inserted they might be taken as a 
warrant for unduly limiting the particulars. He refused to order the words to be 
omitted. 



SECTION 20. 

Election Agmtt and Retunu of Eatpentes. 

This subject is also dealt with in Part IV of each set of Electoral Buies, the 
Rules being common to all. 

Rule 11 (5). Before a candidate is nominated he must 
make in writing and sign a declaration appointing either him* 
self or some other person not disqualified for the appointment 
to be his election agent. No candidate is to be deemed duly 
nominated unless such declaration has been made. 

Rule 17. A person cannot be appointed as an election 
agent if he is himself ineligible for election as being subject to 
any disqualification by reason of a conviction for an offence 
under Chapter IX A of the Penal Code, namely, for bribery, 
undue influence, personation, illegal payments, or failure to 
keep accounts. He is also disqualified if he has been a can- 
didate or election agent at an election to any legislative body 
constituted imder the Govermnent of India Act and has failed 
to lodge any prescribed return of election expenses or has 
lodged a false return. Any of these disqualifications may 
however be removed. 

Rule 18. The appointment of an election agent even if 
he be the candidate himself can only be revoked by a writing 
signed by the candidate and lodged with the officer receiving 
nominations. It operates on the date on which it is so lodged. 

In the event of any such revocation or of the death of an 
election agent, whether it occurs before, during or after the 
election, the candidate must appoint another and declare his 
name to the nominating officer. 

Rule 19. Returns of election expenses signed and declared 
by the candidate and by his election agent are to be made 
within SOdays from the publication of the result of the election. 
Thede are to be in the forms specified in Schedule IV to the 
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Rules. If a candidate is unable to sign and affirm the return 
owing to his absence from India, it may be signed, declared 
and lodged by the election agent only and the candidate must 
lodge a declaration within 14 days of his return to India. 
Every such return is to contain a statement of all payments 
made by the candidate or by his election agent or by any per- 
sons on behalf of the candidate or in his interest for expenses 
incurred on account of or in respect of the conduct and manage- 
ment of the election and a further statement of all unpaid 
claims in respect of such expenses of which he or his election 
agent is aware. 

Returning officers are to advertise and affix notices of the 
lodging of such returns and any person may inspect them on 
paying a fee of 1 rupee and may obtain copies of them on 
payment of copying charges. 

A record is also to be prepared showing the names of all 
candidates and their election agents and the dates on which 
their returns of election expenses have been lodged. 

Rule 20. The whole of this subject is dealt with fully 
hereafter in the section relating to the return of Election ex- 
penses. Maximum scales of election expenses may be fixed 
by the Governor-General in Council by notification in the 
Gazette. These are to be applicable to any election held after 
the first election imder the Electoral Rules. 

The Governor-General in Council may also prescribe the 
numbers and description of persons who may be employed 
for payment in connection with elections held under the Elec- 
toral Rules. 

Rule 21. ilSvery election agent is to keep separate 
and regular books of account for each election for which he is 
appointed an election agent, showing all the particulars which 
are prescribed by Rule 19 and Schedule IV of the Electoral 
Rules whether such expenditure is incurred by the candidate 
or by the election agent or by any person under the direction 
of either. 
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The Candidate. 

A definition of who is a candidate is given in Section 171 A of tho now chapter 
in tho Penal Code referred to above. By that definition, a 

candidate ” ia a person who has been nominated as a 
candidate at any election and includes a person, who, when an 
election is in contemplation, holds himself out as a prospective 
candidate thereat ; provided that he is subsequently nominated 
as a candidate at such election. 

A special definition of a ‘ candidate ’ is however given in Part VII, Rule 30 
of tho Electoral Rules, for tho purposes of cases arising in l^lcciion Petitions, 
This is set out and dealt with in its appropriate plact‘. 

Returns of Election Expenses. 

This subject is dealt with in Schedule TV of the Electoral 
Kules. The provisions of Kule 19 have already been sum- 
marized. 

Under tho head ‘ receipts ’ must be shown every person 
(including tho candidate) club, society or association from 
whom any money, security or equivalent of money was re- 
ceived in respect of expenses incurred on account of, or in con- 
nection with or incidental to, the election, and the amount 
received from each person, club, society or association 
separately. 

Under the head of ‘ expenditure ’ must be shown ; — 

(а) the personal expenditure of the candidate incurred 
or paid by him or his election agent or any person 
including travelling and all other personal expenses 
incurred in connection with his candidature ; 

(б) the name, rate and the total amount of the pay of 
each person employed as an agent including travel- 
ling and all other personal expenses incurred in 
connection with his candidature ; 

(c) travelling and any other expenses incurred by the 
candidate or his election agent on account of agents 
(including the election agent) clerks or messengers ; 

(d) ditto of persons whether in receipt of salary or not, 

, incurred in connection with the candidature and 
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whether paid or incurred by the candidate, his 
election agent or the person so travelling ; 

(e) the cost, whether (actually) paid or (merely) incurred 
of (1) printing, (2) advertising, (3) stationery, (4) 
postage, (5) telegrams and (6) rooms hired for pub- 
lic meetings or committee-rooms ; 

(jf) any other miscellaneous expenses, whether (actual- 
ly) paid or (merely) incurred. 

It is understood throughout that all liabilities remaining unpaid at the date 
of the return are to be set out, and vouchers are to be produced for all sums of 
Rs. 5 and over, excepting those for which from their nature receipts cannot be 
obtained, such as for Railway tickets and postage stamps. The liabilities out- 
standing and unpaid are to be sot out in separate lists. 

Special forms of affidavit are given in the amended Schedule for the declara- 
tion of the candidate and by the dection agent. 

The return is to include expenditure “ in connection with his candidature."’ 
So it is material to know when the candidature begins ; and in view of the defini- 
tion of “ candidate ” which has already been referred to, the “ candidature ” in 
India would presumably commence at the date of nomination or at the date from 
which the candidate has in fact held himself out as a prospective candidate. 

A candidate may very well hold himself out as a prospective candidate even 
before the seat for which he proposes to stand for election is actually vacant. 

It is useful to refer to the English definitions of the expression “ candidate” 
with a view to seeing how far the English decisions may throw light on the position 
of the candidate in India. 

In Section 3 of the English Parliamentary Elections Act, 1868, since repealed, 
a “ candidate ” was defined as meaning “ a person elected and any person who 
has been nominated or declared himself a candidate at an election.” This was 
replaced by Section 63 of the English Corrupt Practices Prevention Act, 1883, 

in which a “candidate” means “any person elected and any person who 

is nominated as a candidate at such election or is declared by himself or by others 
to be a candidate on or after the day of the issue of the writ for such election or 
after the dissolution or vacancy in consequence of which such writ has been issued.’* 

The earlier English definition of 1868 more closely resembled the Indian de- 
finitioD ; because by it a candidate included a person who had “ declared himself 
a candidate for election,” just as the Indian definition includes a person ** who 
bolds himself put as a prospective candidate,” 
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No doubt can ariso under the English definition of 1883 because by it a person 
only becomes a candidate by declaration on or after the day of the issue of the wnt 
for the election or after the dissolution or vacancy in consequence in which the writ 
had been issued. 

By Section 28 of the English Corrupt and Illegal Practices Act, 1883, the ex- 
penses must be incurred “ on account of or in respect of the conduct or manage- 
ment of the elections,” thus leaving it to be decided on the facts of mch pa.rtioular 
case when the election commenced, whereas under the Indian Electoral Rules, 
as already stated, the expenditure to be returned by the candidate is “ expenditure 
in connection with his cjindidature ” which naturally comprises expenses as fiom 
the date when his candidature commences. 

In the Walsall Case in 1892 the candidate had announced himself as a can- 
didate filve months before the date of the actual election. 

In the Stepney Case in 1892 two meetings were held some weeks before the 
dissolution but it was held that the electoral campaign had by then commenced 
and therefore the costs incurred by the meetings were election expenses. 

A decision dealing with a ‘ prospective candidate ’ is the Elgin Case where the 
candidate had been * a prospective candidate ’ for 16 months before the dissolu- 
tion. One learned judge held that the candidature began from the date when the 
candidate had become ‘ prosjX*ctive ’ but the other learned judge differed. In 
the Great Yar 7 n<mth Case there was another difference of opinion, one loamed judge 
being of opinion that “ election expenses ” began to be incurred as soon as a 
candidate had been accepted as “ prospective candidate ” which was 18 months 
before the election. 

A mere invitation, however, to become candidate two years before the disso- 
lution and not accepted but at the same time not refused, was held to be sufficient 
to constitute the commencement of a candidature. — The iMiicaster Case^ 1896. 

In many of the English decisions it was held that the candidature commenced 
at dates varying from some months up to as much as three years before the election. 

It is obvious that expenses incurred in connection with candidature must be 
for the most part incurred either prior to or during the election, but some clerical 
work connected with the making of returns and settling outstanding liabilities 
must necessarily be done subsequently and be included in the election expenses. 

A doubtful case is that in which a meeting has been held or other expenses 
incurred with the object of inducing a person to become a candidate at an election. 
The question whether the costs of such a meeting or the other expenses are ‘ elec- 
tion expenses ” is a question of fact to be determined on the evidence in each case^ 
{Birkbeck v. Ballard^ 54 L.T. 625). 

Money paid to persons to keep order at meetings is an expense connected 

with the management and conduct of an election within the meaning of Section 28 

of the Corrupt Practices Aot, 1883. {Packafdv, Collings, 54 L.T. 619.) 
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whether paid or incurred by the candidate, his 
election agent or the person so travelling ; 

(e) the cost, whether (actually) paid or (merely) incurred 
of (1) printing, (2) advertising, (3) stationery, (4) 
postage, (5) telegrams and (6) rooms hired for pub' 
lie meetings or committee-rooms ; 

(/) any other miscellaneous expenses, whether (actual- 
ly) paid or (merely) incurred. 

It is understood throughout that all liabilities remaining unpaid at the date 
of the return are to be set out, and vouchers are to be produced for all sums of 
Rs. 5 and over, excepting those for which from their nature receipts cannot be 
obtained, such as for Railway tickets and postage stamps. The liabilities out- 
standing and unpaid are to bo sot out in separate lists. 

Special forms of affidavit are given in the amended Schedule for the declara- 
tion of the candidate and by the (Section agent. 

The return is to include expenditure “in connection with his candidature.'* 
So it is material to know when the candidature begins ; and in view of the defini- 
tion of “ candidate which has already been referred to, the “ candidature ” in 
India would presumably commence at the date of nomination or at the date from 
which the candidate has in fact held himself out as a prospective candidate. 

A candidate may very well hold himself out as a prospective candidate even 
before the seat for which he proposes to stand for election is actually vacant. 

It is useful to refer to the English definitions of the expression “ candidate” 
with a view to seeing how far the English decisions may throw light on the position 
of the candidate in India. 

In Section 3 of the English Parliamentary Elections Aot, 1868, since repealed, 
a “candidate” was defined as meaning “a person elected and any person who 
has been nominated or declared himself a candidate at an election.” This was 
replaced by Section 63 of the English Corrupt Practices Prevention Aot, 1883, 

in which a “candidate** means “any person elected and any person who 

is nominated as a candidate at such election or is declared by himself or by others 
to be a candidate on or after the day of the issue of the writ for such election or 
after the dissolution or vacancy in consequence of which such writ has been issued.’* 

The earlier English definition of 1868 more closely resembled the Indian de- 
finition ; because by it a candidate included a person who had “ declared himself 
a candidate for election,** just as the Indian definition includes a person “ who 
bolds himself out as a prospective candidate,” 
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No doubt can arise under the English definition of 1883 because by it a person 
only becomes a candidate by declaration on or after the day of the issue of the writ 
for the election or after the dissolution or vacancy in consequence in which the writ 
had been issued. 

By Section 28 of the English Corrupt and Illegal Practices Act, 1883, the ex* 
penses must bo incurred “ on account of or in respect of the conduct or manage" 
ment of the elections, ’’.thus leaving it to be decided on the facts of mch particular 
case when the election commenccxl, whereas under the Indian Electoral Rules, 
as already stated, the expenditure to bo returned by the candidate is “ expenditure 
in connection with his candidature ” which naturally comprises expenses as from 
the date when his candidature commences. 

In the Walsall Case in 1892 the candidate had announced himself as a can* 
didate five months before the date of the actual election. 

In the Stepney Ca.se in 1892 two meetings Were held some weeks before the 
dissolution but it was held that the electoral campaign had by then commenced 
and therefore the costs incurred by the meetings were election expenses. 

A decision dealing with a ‘ prospective candidate ’ is the Elgin Case where the 
candidate had boon ‘ a prospective candidate ’ for 16 months before the dissolu- 
tion. One learned judge held that the candidature began from the date when the 
candidate had become ‘ prospective ’ but the other learned judge differed. In 
tho Great Yarmouth Case there was another difference of opinion, one learned judge 
being of opinion that “ election expenses ” began to be incurred as soon as a 
candidate had been accepted as “ prospective candidate ” which was 18 months 
before the election. 

A mere invitation, however, to become candidate two years before the disso- 
lution and not accepted but at the same time not refused, was held to be sufficient 
to constitute the commencement of a candidature. — The Lancaster Case, 1896. 

In many of the English decisions it was held that the candidature commenced 
at dates varying from some months up to as much as three years before the election. 

It is obvious that expenses incurred in connection with candidature must be 
for the most part incurred either prior to or during the election, but some clerical 
work connected with tlie making of returns and settling outstanding liabilities 
must necessarily be done subsequently and be included in the election expenses. 

A doubtful case is that in which a meeting has boon held or other expenses 
incurred with the object of inducing a person to become a candidate at an election. 
The question whether the costs of such a meeting or the other expenses are * elec-- 
tion expenses ” is a question of fact to be determined on the evidence in each case# 
(Birlcbeck v. Ballard, 54 L.T. 625). 

Money paid to persons to keep order at meetings is an expense connected 
with the management and conduct of an election within the meaning of Section 28 
of the Corrupt Practices Act, 1883. {Packard v, Collin gs, 54 L.T. 619.) 
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A candidate at the English general election of 1885 started a newspaper in 
1885 which ceased to appear in January 1886. It was hdd that losses in connec- 
tion with the newspaper need not bo returned as election expenses. (Crossnuin 
V. Gent- Davis, 54 L.T. 628). 

The case is however shortly reported and the decision seems to have turned 
•largely on the fact that the person who filed the election petition called the candidate 
and his agent, and treated them as hostile witnesses and extorted admissions 
from them that the newspaper had been established to support the candidate and 
£ 800 had been lost on it. The court dismissed the petition as filed and stated 
that it was not a proper method of conducting an election petition to call the 
candidate and his agent and treat them as hostile witnesses. 

Where persons who have other employments are paid to do clerical work for 
the candidate or to deliver bills at an election it was held that they did not 
necessarily become clerks or messengers within the meaning of the English Corrupt 
Practices Act, 1883, which limited the number of persons who could bo legally 
^employed for payment. 

But it has been held that clerks might be substituted for each other during 
an electiim provided that the maximum number employed on any particular day 
•^did not exceed the maximum allowed. {WalsaU CcLse.) 

English decided cases and sections of English Acts are summarized in 12 Hals. 
^65 as authorities for the following propositions relating to a “ candidate” 
Having became a candidate it is often of great impoilance to ascertain the date 
upon which the person’s candidature begins, so as to fix the commencement of his 
responsibility. A person may become a candidate within the meaning of the Acts 
before a vacancy occurs, or the dissolution of Parliament, or the issue of a writ 
(to the returning officer to hold the election) and before being accepted as a candidate 
by any political association. But a person does not necessarily become a candidate 
when he forms the intention to become candidate. He may, however, become 
■a candidate as soon as he begins to incur any expenses on account of an election. 
“ An election ” means a definite election within the knowledge and contemplation 
•of the candidate, although the date of that election may be quite uncertain. The 
period, however, during which a person should be held responsible as a candidate 
must be confined within reasonable limits of time, but thi? actual date upon which 
•an election has been fixed is immaterial and an earlier date may be taken as the 
•commencomeDt of a person’s candidature and it dcpcaids upon the circumstances 
and facts of each case how far back that date may be. The question of the date 
of the commencement must depend on facts existing on that date ; it cannot depend 
^n post facto circumstances. Thus the expenses of obtaining a candidate or of 
inducing an individual to become a candidate, are very different from the expenses 
•of procuring his election when obtained. But if the nominal object of expenses 
were to obtain a candidate, while the real object was to promote the election of 
•an individual, the expenses would be within the Act. 
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